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CORPORATE PERSONALITY IN INCOME TAXATION 
I 


*TCHE principal difficulties in working out a just and consistent 

plan of income taxation result from the peculiar status of 
corporate income. To tax income to the corporation, and also to 
tax that income to the stockholders as dividend distributions are 
made from it, is to tax the same income twice. Not to tax corporate 
income until distributed is to postpone the tax, and perhaps never 


to tax it at all. To tax incomes realized by individuals carrying on 
business under the corporate form in one way, and incomes realized 
by individuals carrying on business in their individual capacity in 
another way, results in discrimination. This central problem is as 
yet far from solution, but a number of lesser difficulties resulting 
from the conduct of business under the corporate form have been 
relieved by disregarding at various points the doctrine of the separate 
entity of the corporation. It is the purpose of this article to discuss 
the instances in which this course has been followed under the 
present law, and to set forth reasons why the courts should sustain 
against constitutional attack the right of Congress in framing tax 
laws reasonably to draw the veil between the corporation and the 
stockholders. This position is maintained with full realization of 
the importance of adherence by the courts to the entity theory in 
working out problems arising from the ordinary operation of 
corporations. 

In dealing with partnerships, except under the excess profits tax 
provisions of 1917, the firm has consistently been ignored as an 
income receiving unit. Returns have been required from partner- 
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ships merely for purposes of information, and the income as deter- 
mined has been assessed to each partner individually according to 
his share.! Under income tax laws of the Civil War period, cor- 
porations were similarily treated. Corporations as such were not 
taxed, but their income as received was taxed as part of the income 
of the individual stockholders. In Collector v. Hubbard * this method 
of taxation was readily sustained by the Supreme Court. It is 
true that the court then found little difficulty with the whole 
problem of income taxation,’ and that this decision was in a large 
part overruled by the pivotal Pollock decision by which the taxa- 
tion of income from property was held to be direct taxation and 
hence constitutionally permissible only when the tax was appor- 
tioned among the states according to population.‘ 

In the legislative consideration of the first income tax law framed 
under the Sixteenth Amendment, made necessary by the Pollock 
decision, the idea of taxing corporate income directly to the stock- 
holders does not appear to have been discussed. This was perhaps 
due in part to the fact that corporations had become so numerous 
and their stock so widely diffused in ownership and so frequently 
transferred that the carrying out of such a plan as to all classes of 
corporations would involve forbidding practical difficulties. This 
law was also influenced by the English law under which the taxa- 
tion of dividends as income was established. Under the pioneer 
law of 1913, as under the present law, corporate income was treated 
as in general that of a distinct taxable person, and corporate divi- 
dends as income to the stockholders. 

Under the income tax statute as it stands to-day, the treatment 
of a corporate personality is briefly as follows: 

In the normal and predominating case corporate income is taxed 
to the corporation as such, regardless of distribution to stock- 
holders. Distributions to stockholders out of earnings of profits 
accumulated since February 28, 1913, when made in cash, are 
treated as income of the stockholders subject to surtax without 
regard to the amount of tax paid by the corporation upon the 





1 Act of October 3, 1913, D., 38 Stat. at L. 168; Revenue Act of 1916, §8 (e), 39 
Stat. aT L. 762; Revenue Act of 1917, § 201, 39 Stat. AT L. 1000; Revenue Act of 
1918, § 218, 40 Stat. aT L. 1070. 

2 12 Wall. (U. S.) 1 (1870). 

* Springer v. United States, 102 U. S. 586 (1880). 

¢ Pollock v, Farmers Loan & Trust Co., 157 U. S. 429 (1895), 158 U. S. 601 (1895). 
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income from which they are paid.’ The flat normal tax of eight 
per cent. (or four per cent. upon net income under $4000) levied 
upon individuals is, however, treated as offset in the case of divi- 
dends by the flat tax paid by the corporation, now ten per cent.® 
No provision is made for exemption of any portion of a dividend 
derived from income which was tax exempt to the corporation, as 
interest from state obligations. The exemption of distributions 
from earnings or profits accumulated prior to March 1, 1913, rests 
upon legislative policy rather than constitutional necessity.’ The 
practical effect of this limitation is largely offset, so far as the 
phraseology of the law is concerned, by the provision that no such 
income may be deemed to be distributed in dividends until all 
earnings or profits accumulated since February 28, 1913, have 
first been distributed. While the law in terms taxes distributions 
made in the form of the stock of the distributing corporation it is 
of course now determined that such distributions are not income of 
the stockholders because the corporation does not thereby part 
with anything to the stockholders.* Distributions in liquidation 
or from capital are treated like payments for stock.° 

Yet with this vigorous adherence in the normal case to the doc- 
trine of the corporate entity there are now notable exceptions. 
The total exemption from tax to corporations of dividends from 
other corporations, themselves subject to income tax, is a relaxa- 
tion from the rigors of the early attitude. 

A “personal service corporation” is treated like a partnership.’° 
This means that no tax is imposed upon the corporation but the 
entire net income is taxed as that of the individual stockholders, 
irrespective of its actual distribution to them. Such a corporation is 
defined as “‘one whose income is to be ascribed primarily to the 
activities of the principal owners or stockholders who are them- 
selves regularly engaged in the active conduct of the affairs of the 
corporation and in which capital . . . is not a material income 
producing factor.” 





5 Revenue Act of 1918, §§ 213, 201, 40 StaT. AT L. 1065, 1059. 

* Revenue Act of 1918, § 216, 40 Stat. aT L. 1069. 

7 Lynch v. Hornby, 247 U. S. 339 (1918); Peabody »v. Eisner, 247 U. S. 347 (1918). 
8 Macomber »v. Eisner, 252 U. S. 189 (1920). 

® Revenue Act of 1918, § 201 (c), 40 Stat. aT L. 1059. 

10 Revenue Act of 1918, § 218 (e), 40 Stat. aT L. 1070. 

11 Revenue Act of 1918, § 200, 40 Stat. aT L. 1058, 1059. 
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In the case of a corporation formed or availed of “for the purpose 
of preventing the imposition of the surtax upon its stockholders or 
members through the medium of permitting its gains and profits to 
accumulate instead of being divided or distributed,” the excess 
profits tax is first imposed upon the corporation, and the income 
remaining after the deduction of such tax is taxed to the stock- 
holders although not distributed to them, in the same manner as 
the income of a personal service corporation.” 

Perhaps the most striking case of the drawing of the veil is in the 
case of “affiliated corporations,” which are required to file con- 
solidated income and excess profits tax returns in which the income 
and the invested capital of each are combined into a single return." 
Two or more domestic corporations are to be deemed to be affili- 
ated “‘(z) if one corporation owns directly or controls through 
closely affiliated interests or by a nominee or nominees substantially 
all the stock of the other or others, or (2) if substantially all the 
stock of two or more corporations is owned or controlled by the 
same interests.” A combined statement made up as thus required 
may show a materially higher or materially lower tax than that 
resulting from adding together the taxes shown by separate returns 
for each of the affiliated corporations. 

A further modification of importance is in the treatment of 
corporate reorganizations by which securities of a different cor- 
poration are received in place of other securities. The general rule 
is that “‘when property is exchanged for other property, the prop- 
erty received in exchange shall, for the purpose of determining gain 
or loss, be treated as the equivalent of cash to the amount of its 
fair market value, if any.” This rule is, however, made subject to 
the exceptions that when 


*‘in connection with the reorganization, merger, or consolidation of a 
corporation a person receives in place of stock or securities owned by him 
new stock or securities of no greater aggregate par or face value, no 
gain or loss shall be deemed to occur from the exchange, and the new 
stock or securities received shall be treated as taking the place of the 
stock, securities, or property exchanged.” “4 





1 Revenue Act of 1918, § 220, 40 Stat. at L. 1072. 
13 Revenue Act of 1918, § 240, 40 Stat. AT L. 1081. 
™ Revenue Act of 1918, § 202 (b), 40 Stat. aT L. 1060. — 
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This provision does not contain the clause which appeared in the 
bill passed by the Senate exempting from possible tax transactions 
by which individuals received in exchange for property owned by 
them stock in a corporation organized by them to take over the 
property,” although a vestige of this provision remains in the words 
“or property” appearing in the last line of the quotation. The 
Treasury Department has ruled, reversing its original ruling,” 
that in such a case the individuals are liable to tax on any excess 
of the fair market value of the stock received over the cost to them 
of the property transferred to the corporation, or its value on 
March 1, 1913, if the property was then owned by them. This 
ruling, although according with the position taken by the Treasury 
Department under earlier laws, and finding some justification in the 
omission of the express exemption, is entirely inconsistent with 
the limitation in the law which prevents the corporation so formed 
from claiming invested capital by reason of the receipt of the 
property, to an amount beyond its cost to the individuals or value 
on March 1, 1913, and is inconsistent as well with the usual con- 
ception of what constitutes realization of income. 

What has prompted the development of the idea of looking 
through the corporation has been mainly the great increase in the 
rates of taxation accentuating injustice of discriminations in tax 
burden referable to differences in the form of organization. Under 
the 1913 law the discrimination was not onerous. The flat rate 
upon individuals, like that upon corporations, was one per cent. 
of the net income. Exempting from normal tax dividends in the 
hands of individuals furnished a rough justification for collecting 
such a tax upon the net corporate income. It was true from the 
outset that a wealthy individual might escape surtax by permitting 
profits to accumulate for him in a corporation, but he could not get 
these profits out without the ultimate payment of surtax, and the 
rates of surtax involved were not high. The 1913 Act,'® and also 
the 1916 Act,’ did contain a provision permitting corporate in- 
come to be taxed directly to the individual if the corporation was 





1 H. R. 12,863, 65th Congress, Committee Print — as agreed to in Conference, 
§ 202 (b), Lines 20-22. 

16 Art. 1566, Regulations 45 Rev.; T. D. 2924, Sept. 26, 1919. 

1” Art. 1566, Regulations 45, issued April 17, 1919. 

18 Act of Oct. 3, 1913, A, Subdivision 2, 38 Stat. at L. 166, 167. 

19 Revenue Act of 1916, § 3, 39 Stat. aT L. 758. 
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“fraudulently” availed of for making such tax-dodging accumula- 
tions. The 1916 Act made no radical change in the treatment of 
the corporation, although the normal rate was increased to two per 
cent. for both individuals and corporations, and the maximum 
surtax rate was increased from six to thirteen per cent. The Treas- 
ury Department did not display in its administration of this law 
any feeling of need to disregard the corporate entity. Under that 
Act, although not until comparatively late, it crystallized its view 
that an exchange in reorganization of stock of one corporation for 
stock in a second corporation owning substantially the same 
assets, was an income-producing transaction.” 

A radical change in the practical aspects of the whole question 
was effected by the War Revenue Act of October, 1917. In its 
framework that Act was an amendment of the Act of 1916. The 
great changes were the addition to the flat tax of a new four per 
cent. war income tax; the increase in the surtax rates so that they 
began at much lower points and (when added to existing rates) 
advanced to a maximum rate of sixty-three per cent.; and the im- 
posing for the first time of a graduated excess profits tax which ap- 
plied to income of corporations, as well as to other business income. 
Here were taxes which involved very serious discrimination due 
to the use of the corporate form, not to be rectified by mere exemp- 
tion of dividends from normal tax. 

Passed in great haste, the Act took little account in its structure 
of the radically changed content of the law. In the treatment of 
the corporate form it made but two express changes. The first 
of these was the inclusion of an extra tax of ten per cent. upon 
corporate earnings not distributed within six months after the close 
of the taxable year and not required for the purposes of the busi- 
ness*!—a tax which proved to be impossible of administration. The 
second provision was that corporate dividends were to be taxed to 
the stockholders at rates applicable to the year in which were ac- 
cumulated the earnings from which the dividends were paid *—a 
provision involving great difficulties in its practical application. 
The class of cases now treated on the personal service basis was 





20 BULLETIN No. 5-21, Bureau of Internal Revenue, O. D. 783; HotmEs, FEDERAL 
TAXES (1919), pages 304-308; MonTGoMERY, INcomME Tax PROCEDURE (1919), pages 
278-281. 

#1 Revenue Act of 1917, § 1206 (2), 40 Stat. aT L. 334. 

2 Revenue Act of 1917, § 1211, 40 Stat. AT L. 336. 
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taken in under the special rate of eight per cent., applicable alike 
to all businesses in which capital was nominal.* Corporate divi- 
dends received by corporation stockholders were exempted from 
the additional taxes imposed by the new Act. 

Congress could make the law but the Treasury Department had 
to administer it. In the effort to do so the Department laid the 
foundations for those relaxations from the corporate entity theory 
which are embodied in the present law. The principal contribu- 
tion of the Department by way of regulation was the idea of the 
consolidated excess profits tax return for affiliated corporations.™ 
Once the Department had, with the assistance of its special excess 
profits tax advisors, faced the problem of working out the applica- 
tion of that tax to a group of affiliated companies, the conclusion 
was reached that both for the protection of the Department and of 
the taxpayer consolidation of income and invested capital must 
be provided for. Resting upon the support in the law that “all 
the trades and businesses in which it is engaged shall be treated as 
a single trade or. business” * and that the business truth was that 
a single business might be carried on through a number of separate 
corporate forms, the Department provided that in the case of 
corporations defined by it as affiliated corporations there should 
be consolidated and not separate returns for the excess profits 
tax. The Department was early convinced that the method of 
dealing with nominal capital businesses by imposing an arbitrary 
rate of eight per cent. did not work satisfactory results. It also 
perceived the grave injustice caused under the high individual 
surtax rates by attempting to treat as closed transactions exchanges 
of securities in reorganizations, but simply passed on its convic- 
tions on this point to Congress. In the light of the experience of 
the Department in the administration of very high income taxes 
were developed the provisions in the present law under which in 
certain cases the corporate entity is disregarded. We now have 
presented to Congress, in the effort to secure further relief from 
discrimination, proposals for further developments along the same 
line. 





% Revenue Act of 1917, § 209, 40 Stat. AT L. 307. 
24 Regulations 41, Art. 78 (1918). 
% Revenue Act of 1917, § 201, 40 Stat. AT L. 303. 
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II 


The power to look behind the corporate entity in taxation met 
verbal challenge at least in the stock dividend decision.” In deliver- 
ing the opinion of the majority, Mr. Justice Pitney said: 


“But, looking through the form, we can not disregard the essential truth 
disclosed; ignore the substantial difference between the corporation and 
the stockholder; treat the entire organization as unreal; look upon 
stockholders as partners, when they are not such; treat them as having 
in equity a right to a partition of the corporate assets, when they have 
none; and indulge in the fiction that they have received and realized a 
share of the profits of the company which in truth they have neither 
received nor realized.” 


As to Collector v. Hubbard," the court said not only that it was 
overruled by the Pollock decision in so far as it sustained a tax 
without apportionment upon the stockholders’ interest in accumu- 
lated earnings, prior to dividend declared, but also that this diffi- 
culty with the decision was not cured by the Sixteenth Amendment, 
since the stockholders’ interest in accumulated. income is capital, 
and the Amendment applies only to income. 

Opposed to the declaration of the majority is that of Mr. Justice 
Brandeis, who said in his dissent :?8 


“No reason appears, why Congress, in legislating under a grant of power 
so comprehensive as that authorizing the levy of an income tax, should 
be limited by the particular view of the relation of the stockholder to the 
corporation and its property which may, in the absence of legislation, 
have been taken by this court.” 


The broad declaration in the opinion of the court is hardly to be 
taken, however, as applicable to a consistent plan for taxing in an 
appropriate case income of a corporation as it accumulates, as that 
of the stockholders. As Mr. Justice Brandeis points out, the court 
had in this case “‘no occasion to decide the question whether Con- 
gress might have taxed the stockholder upon his individual share 
of the corporation’s earnings.” Congress plainly had not done so 
under the statute before the court. It had treated the income of the 





26 Macomber 2. Eisner, 252 U.S. 189, 214 (1920). See note 8, supra. 
27 See note 2, supra. 
28 252 U.S. 189, 231. 
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* corporation as belonging to it and not to the stockholders, and 
hence as subject to tax to the corporation, and had at the same time 
attempted to treat a stock dividend, as constituting, like a cash 
dividend, a distribution of those earnings constituting income to the 
stockholder. The decision turned upon the question of whether 
a stock dividend could be treated as a distribution by the corpora- 
tion and was based upon 


“the essential and controlling fact . . . that the stockholder has re- 


ceived nothing out of the company’s assets for his separate use and 
benefit.” *° 


Now the Government contended, on the authority of the Hubbard 
decision, that Congress might tax stockholders on proportionate 
shares of the income of the corporation as they accumulated, and 
made the further proposition that as a matter of convenience it 
might collect from the stockholder, in respect to these profits, at 
the time when they became manifest through the stock dividend. 
This latter proposition found no sanction in the Hubbard decision 
and was completely answered by showing that the plan of the 
taxing act before the court was not that of taxing the income of the 
corporation to the stockholder as it accumulated, but the entirely 
different plan of taxing it to the stockholder only as it was dis- 
tributed. The court might have met the point by showing that 
Congress could not at the same time treat {corporate earnings as 
those of the corporation (as it did under the act in question) and 
also as those of the stockholder (as it did not). And in fact, not- 
withstanding the broad expressions above quoted, this seems to be 
the meaning of Mr. Justice Pitney, who went on to say:*° 


“We must treat the corporation as a substantial entity separate from the 
stockholder, not only because such is the practical fact but because it is 
only by recognizing such separateness that any dividend — even one 
paid in money or property — can be regarded as income of the stock- 
holder. Did we regard corporation and stockholders as altogether 
identical, there would be no income except as the corporation acquired it; 
and while this would be taxable against the corporation as income under 
appropriate provisions of law, the individual stockholders could not be 
separately and additionally taxed with respect to their several shares even 
when divided . . .”’ (italics mine). 





29 252 U.S. air. 30 Tbid., 214. 
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The kind of corporation to which Mr. Justice Pitney was expressly 
addressing himself was one having a very large capital, carrying on a 
huge business involving the use of this capital and having many 
stockholders. While the expression in the opinion is broad, the 
decision is not to be regarded as controlling in a case in which the 
corporation has consistently and reasonably been treated, for 
purposes of taxation, as an association of individuals, nor is the 
Hubbard decision overruled as an authority that this may be done. 
It seems to be still open to the court to take the view suggested by 
Mr. Justice Brandeis that Congress, in framing tax legislation, is 
not necessarily committed to the separate entity theory. Deter- 
mination to look through form to substance is the underlying 
attitude displayed in the opinion of Mr. Justice Pitney, and in the 
future development of the law his exact words will probably be of 
less importance than the general attitude which prompted them.*! 


III 


There has been a vast amount of speculation as to whether a 
corporation is in truth an artificial person “invisible, intangible, 
and existing only in contemplation of law,” or, less impressively, 
merely a mode of association of natural persons. Only a compelling 
taste for legal philosophy would lure a practicing lawyer into the 
rarefied atmosphere of such discussion. It suffices for his purposes 
to know that in a number of connections the courts, in dealing 
with corporations and stockholders, have reached results most 
readily explained by stating that for a limited purpose the entity 
was disregarded. Indeed, Mr. Morawetz was led to make his 
contribution to the modern law of corporations because 


“The author was of the opinion that the law relating to private business 
corporations could not be clearly understood unless the fact was recog- 
‘nized that such a corporation is really an association formed by agreement 
of its shareholders and that the existence of a corporation as an entity 
independent of its members is a fiction; and that, while the fiction of a 





31 The discussion of this point is abbreviated because of the admirable treatment of it 
by Professor Thomas Reed Powell in “The Stock Divid@nd Decision and the Corporate 
Non-Entity,” 5 BULLETIN OF THE NATIONAL Tax AssocraTIon, No. 7, April, 1920. 
Professor Powell points out that what Mr. Justice Pitney said in the stock dividend 
decision was that a stockholder’s interest in undivided accumulated income was to be 
regarded as capital, but that what the court was referring to in the Hubbard case was 
not accumulated income but income in the very process of accumulating. 
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corporate entity has important uses and cannot be dispensed with, it is 
nevertheless essential to bear in mind distinctly that the rights and 
duties of an incorporated association are in reality the rights and duties 
of the persons who compose it and not of an imaginary being.” * 


If the courts hold Congress in dealing with the corporation in 
income taxation strictly to the entity theory, they will impose 
restraints upon the attainment of legislative justice which they 
have not themselves recognized in seeking judicial justice. 

Where questions of title to property or liability for debts are 
involved it is fundamental that the corporation be treated as a 
separate entity. Yet even in dealing with such questions it may 
be found that the affairs of two corporations, or the affairs of the 
corporation and the stockholders, have become so intermingled 
that the corporate entity is not regarded.™ If the stockholders of 
a corporation attempt to use it as a means of perpetrating a fraud 
a court of equity will take the necessary steps to prevent the fraud, 
and it is very likely to describe its process as one of disregarding the 
corporate form and looking through to the action and motives of 
the individuals who compose the corporation.* Where a corpora- 
tion is used for effecting evasion of a statute, a similar result is 
reached. Particularly where illegality is involved we may find 
the courts holding that the action of all of the stockholders of a 





3 MoRAWETZ, PRIVATE CORPORATIONS, 2 ed. (1886), preface; also §§ 1, 923. See 
also MACHEN, MopERN Law oF Corporations, §§ 4, 20, 349, 1312. See also the inter- 
esting view as to the nature of corporations, in a letter by Alexander Hamilton, quoted 
in GERARD HENDERSON, THE PosITION OF FOREIGN CORPORATIONS I= AMERICAN 
CoNSTITUTIONAL Law, page 22. Paul v. Virginia, 8 Wall. (U. S.) 168 (1868); Spencer, 
C. J., in Slee ». Bloom, 19 Johns. (N. Y.) 456 (1822). 

% See In re Watertown Paper Co., 169 Fed. 252 (1909); Martin v. Development Co. 
of America, 240 Fed. 42 (1917); N. Y. Trust Co. ». Carpenter, 250 Fed. 668 (1918). 

4 In re Rieger, Kapner & Altmark, 157 Fed. 609 (1907); Quaid v. Ratkowsky, 183 
App. Div. 428, 170 N. Y. Supp. 812 (1918), aff’d. 224 N. Y. 624, 121 N. E. 887 
(1918); Re Muncie Pulp Co., 139 Fed. 546 (1905). Cf. Northern Pacific Railway Co. 
v. Boyd, 228 U. S. 482 (1913); Montgomery Web Co. ». Dienelt, 133 Pa. St. 585, 19 
Atl. 428 (1890). 

85 Cuppy v. Ward, 187 App. Div. 625, 176 N. Y. Supp. 233 (1919); Bank ». Trebein, 
59 Ohio St. 316, 52 N. E. 834 (1898); Lusk v. Riggs, 65 Neb. 258, 91 N. W. 243 (1902); 
Higgins v. California, etc. Co., 147 Cal. 363, 81 Pac. 1070 (1905); United States ». 
Trinidad Coal & Coking Co., 137 U. S. 160 (1890); McCaskill Co. v. United States, 
216 U.S. 504 (1910); Linn & Lane Timber Co. v. United States, 236 U. S. 574 (1915). 

86 United States v. Lehigh Valley R. R. Co., 220 U. S. 257 (1911); United States ». 
Milwaukee, etc. Transit Co., 142 Fed. 247 (1905); Attorney General v. Central Rail- 
road Co., 50 N. J. Eq. 52, 24 Atl. 964 (1892). 
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corporation, although not taken in the form appropriate to their 
capacity as stockholders, constitutes corporate action.*” 

Even where there is no element of fraud or evasion courts have 
viewed a corporation as in a particular aspect an association of 
natural persons rather than as a separate entity. A notable in- 
stance is the line of cases under which the federal courts took juris- 
diction on grounds of diversity of citizenship of cases involving a 
corporation as a party.*® Except for a comparatively brief interval, 
the Supreme Court did not take the view that a corporation is a 
citizen. The court looked instead to.the assumed citizenship of 
the members of the corporation, and because of their individual 
citizenship allowed them to bring or defend in their corporate name 
the action of or against the corporation. This doctrine is still 
adhered to by the Supreme Court, although limitations, founded 
upon common sense, are recognized. An interesting instance of 
looking through the corporate fiction is the decision under which 
a religious corporation was allowed to hold a verdict for damages 
from a nuisance maintained near its religious edifice, although a 
material element of the damage covered by the verdict was purely 
personal discomfort and annoyance suffered by the members of 
the corporation, and necessarily not suffered by the corporation as 
an entity.* 

Without attempting to go elaborately into the treatment of the 
corporate entity in other connections, it is clear that in considering 
the incidence of taxation the courts have not hesitated to look be- 
hind the corporate form. Among recent decisions is Southern 
Pacific Company v. Lowe. Here it appeared that the plaintiff 
corporation owned all the stock of a second railroad company, 
all the property and funds of which it also held under a lease. The 
plaintiff company was taxed upon a dividend paid to it by the 
second corporation, the payment having been effected by means of 

87 People v. North River Sugar Refining Co., 121 N. Y. 582, 24 N. E. 834 (1890); 
see also McCullough »v. Sutherland, 153 Fed. 418 (1907). 

38 Bank v. Deveaux, 5 Cranch (U. S.), 61 (1809); Louisville Railroad Co. v. Letson, 
2 How. (U. S.) 497 (1844); St. Louis, etc. Railroad Co. v. James, 161 U. S. 545 (1896); 
Doctor v. Harrington, 196 U. S. 579 (1905); Southern Realty Investment Co. v. Walker, 
211 U.S. 603 (1909). For an excellent treatment of these cases see GERARD HENDERSON, 
THE PosITION OF FOREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL LAw, 
pages 39-60, etc. 


89 Baltimore & Potomac Railroad Co. v. Fifth Baptist Church, 108 U. S. 317 (1883). 
247 U.S. 330 (1918). 
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a credit to the plaintiff corporation on its books. The dividend was 
out of income accumulated prior to the year 1913. The court, 
although holding the view that dividends from earnings accumu- 
lated prior to the effective date of the Sixteenth Amendment were 
taxable, held that the dividend in question was not subject to tax 
for the reason that the income out of which it was declared had, 
under the circumstances, accrued to the plaintiff corporation in 
every substantial sense before the declaration of the dividend. 
In Gulf Oil Corporation v. Lewellyn the court extended the doctrine 
of this case to one in which the holding corporation which received 
the dividend was not the lessee of the second corporation and did 
not conduct its business or hold its funds.“ In Bank of California v. 
Richardson the court held that a state in exercising its permissive 
right to tax shares of a national bank to the shareholder, might not 
take into account as an element of value shares of another national 
bank held by the bank whose shares were being valued, since 
this would result in twice taxing the shares of the second bank.* 
In passing on state taxing acts, however, the court fully recognizes 
that where under the statute it is the intention of the state to tax a 
domestic corporation on shares of another domestic corporation, 
themselves fully taxed, there is no constitutional reason why the 
statute should not be given effect.” 

Even though Congress is not to be held strictly to the entity 
theory in dealing with the taxation of corporate income, it by no 
means follows that Congress may disregard this theory at will. 
The exercise of the taxing power, like the exercise of all other powers 
of Congress, is presumably subject to the limitations of the Fifth 
Amendment. Any taxation measures to be valid must be such 
as not to produce practical results which are arbitrary and without 
reasonable justification.“ Those cases in which the corporation 
is treated as an association of stockholders and not as a separate 





4t 248 U. S. 71 (1918); see also Alpha Portland Cement Co. v. United States, 261 
Fed. 339 (1919); United States ». Oregon-Washington R. & Nav. Co., 251 Fed. 211 
(1918). 

# 248 U. S. 476 (1910). 

Ft. Smith Lumber Co. v. Arkansas, 251 U. S. 532 (1920); Cook v. Burlington, 
59 Iowa, 251, 13 N. W. 113 (1882). 

“ For a discussion of the application of the Fifth Amendment to the taxing power, 
and a collection of cases bearing upon the limits of the taxing power, see “Some Con- 
' stitutional Aspects of the Excess Profits Tax,” 29 YALE L. J. 625 (April, 1920). 
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entity must belong to a class as to which such treatment is reason- 
able. Each instance of disregard of the entity theory must be 
tested for the vice of wanton discrimination. 


IV 


We have in the stock dividend opinion clear indication that the 
court does not regard it within the bounds of reason, in the case 
of an ordinary business corporation, to tax the income of the cor- 
poration to the stockholders as it accumulates, even though 
that income is not taxed at all to the corporation. The court 
took it to be a “practical fact” that in the case of a corporation 
like the Standard Oil Company of California the corporation is 
sufficiently real so that its stockholders cannot be considered to 
derive any income from its operations except as out of it actual 
distributions are made to them by the corporation. Even though 
the expressions in the opinion on this point may be distinguished 
from the expressions upon which the Collector v. Hubbard decision 
was based, the attitude shown in the opinion indicates the method 
sustained by the court in the Hubbard case would not be sustained 
to-day, at least in the case of large and active business corporations 
employing large capital. 

This result, however, in the case of such corporations, is not 
inconsistent with the position that in certain classes of cases Con- 
gress may properly impose tax legislation which treats the cor- 
poration not as an entity but as an association of individuals. The 
Hubbard case was decided in contemplation of a very different back- 
ground of facts. Corporations to-day are far more numerous than 
in the Civil War times; their capital is larger and their operations 
more extensive; and the separation of the stockholder from direct 
control of the corporation is, in the ordinary case, far more marked. 
To say to an individual stockholder of the Standard Oil Company 
of California that he derived income because the corporation had 
earned a certain amount which might, if the directors so voted, be 
applied in dividends on his share, would be arbitrary and unreason- 
able, and the tax imposed upon any such putative income should 
be held bad. ' 

In contrast, however, to the protection which on any theory 
the courts are likely to extend to the stockholder against being 
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taxed upon a portion of the corporation’s earnings, not effectively 
divided off to him, is the willingness of the courts to sustain in the 
normal case the taxation of income first to the corporation, and 
also the taxation of that income to the stockholder when distributed 
in the form of dividends.” This process involves discrimination as 
compared with the subjecting to individual income tax only of 
business income realized through a partnership or sole proprietor- 
ship, but the discrimination cannot be said to be wanton or without 
reasonable basis. Any additional burden so resulting is occasioned 
by the use of the corporate form in a state compelled to raise 
revenue in ways roughly practicable. This penalty is only to be 
removed in the future by some legislative expedient hoped for but 
not yet worked out in a form shown to be consistent with the need 
for revenue. 

The situation of stockholders in a “personal service corporation”’ 
is, however, very different from the situation of stockholders in a 
corporation of the kind considered by the court in the stock divi- 
dend opinion. In the personal service case the income is “ascribed 
primarily to the activities of the principal owners or stockholders 
who are themselves regularly engaged in the active conduct of the 
affairs of the corporation.” Such activities might well be carried 
on without the corporate instrumentality; incorporation in its 
practical aspects does little more than to bind together individual 
workers into a group. Furthermore, “capital is not a material 
income producing factor”; therefore there is not the same need 
which frequently exists in the case of other corporations to leave 
in earnings as additional capital. In such a case the owners clearly 
have at least as much power as ordinary partners to distribute the 
earnings from the business to themselves individually if they choose 
to do so. Under such circumstances it appears to be well within 
the bounds of reason to treat the corporation in its income taxation 
aspect as merely an association of individuals who are to be taxed 
individually on the share of each in the earnings as they accumulate. 

The treatment in the law of the corporation “‘formed or availed 
of for the purpose of preventing the imposition of the surtax upon 





45 Lynch v. Hornby, 247 U. S. 339, 344 (1918): “The stockholder is, in the ordinary 
case [italics mine], a different entity from the corporation, and Congress was at liberty 
to treat the dividends as coming to him ab extra, and as constituting a part of his income 
when they came to hand.” 
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its stockholders or members through the medium of permitting 
its gains and profits to be accumulated instead of being distributed”’ 
has not, however, the same logical basis. In this class of cases 
it is equally clear by hypothesis that the controlling stockholders 
must have it within their power to distribute the gains or profits; 
otherwise it is difficult to conceive that the corporation could be 
found to be in fact formed or availed of for the purpose of accumu- 
lation. 

In dealing with these corporations Congress was not satisfied, 
however, to provide merely that the corporate entity should be set 
aside and the income taxed as that of stockholders, as in the case 
of personal service corporations, but provided instead that there 
should first be levied upon the corporation as such an excess profits 
tax, and that the earnings remaining after providing for such tax 
should be those treated as forming part of the income of the stock- ° 
holders. Here, therefore, Congress has attempted to treat the 
corporation as an entity distinguished from the stockholders, who, 
as individuals, are not subject to excess profits tax under the law, 
and at the same time to treat the corporation as being, for tax 
purposes, a mere association of individuals. All that could possibly 
be urged as justifying this effort to hold these inconsistent posi- 
tions is the idea that in such cases the corporation and the stock- 
holders are to be considered guilty of attempted evasion of tax 
and are therefore outlaws subject to any penalties which Congress 
chooses to impose. The difficulty with this justification is that the 
penalty is not in any way adjusted to the offense. Such a corpora- 
tion, most clearly used as a means of avoiding surtax, might have 
such capital and income that there would be no excess profits tax 
upon it. The excess profits tax as a penalty which would apply in 
some cases of this method of evasion and would not apply in other 
equally clear cases, seems too arbitrary to stand. It seems probable, 
therefore, that Congress has, in shaping this provision, overreached 
itself and that on any theory it cannot be sustained. 

The question as to the constitutional status of the provision for 
consolidated income and excess profits tax returns by “affiliated 
corporations”’ is more difficult. The decisions in Lowe v. Southern 
Pacific Company and Lewellyn v. Gulf Oil Corporation appear to 
indicate that the court would not have difficulty with the require- 
ment of consolidated returns where the activities carried on by 
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two or more corporations legally separate are, as a practical fact, 
the activities of a single enterprise, or where, by virtue of decisive 
control, the domination of the parent corporation is clear. Under 
the law as it stands a consolidated return is, however, in terms 
required where there is substantial identity in the ownership of the 
stock of two corporations even though the activities carried on by 
each are in fact not in any sense part of the same enterprise. 

In such cases, as the stockholders in their relation to the two 
separate enterprises have not treated themselves as a single group, 
there is a fair question as to whether they may be so treated for 
purposes of taxation. .The consolidated return provision in its 
application to those cases in which there is directly or indirectly 
substantial identity of stock ownership, and also such relation be- 
tween the activities of each of the corporations that they can 
reasonably be regarded as part of the same enterprise, should, 
on the grounds advocated in this article, be sustained. As in the 
case of public utility rate legislation, however, the court may refuse 
to permit the application of this broad provision in certain instances 
appearing to fall within its terms, where the practical consequence 
of so applying it is to bring about grossly unreasonable taxation. 

The reorganization provision is an exemption from tax of the 
results of certain transactions which might, but for the exemption, 
be treated as yielding income subject to tax. It is difficult to see 
how this provision, in its main aspect, will be subject to a constitu- 
tional test. The courts of at least one state have sustained taxa- 
tion of income deemed to result from the exchange of stock in a 
corporation formed under the laws of one state, for a similar 
amount of stock in a second corporation formed under the laws of 
another state, which took over exactly the same assets and business 
as those of the first corporation.“ Possibly the comparatively 
small rate of taxes there involved may have assisted the court in 
coming to its conclusion. It is clear that this exemption rests upon 
sound legal theory. Ifa stockholder does not receive income through 
a stock dividend, as the Supreme Court, unlike the court of the 
state in question, has held, it is equally clear that the stockholder 
does not in any real sense receive income merely by exchanging 
his stock for other stock representing substantially the same thing. 





46 Nathaniel H. Stone e¢ al. Trs. v. Tax Commissioner, 235 Mass. 93, 126 N. E. 373 
(1920); Hannah T. Osgood v. Tax Commissioner, 235 Mass. 88, 126 N. E. 371 (1920). 
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On the principles above indicated the court should refuse to 
sustain certain departmental rulings upon cases involving the 
corporate entity. One of these is the ruling above referred to, 
to the effect that where an individual or individuals owning prop- 
erty transfer that property to a corporation formed to take it over 
and receive stock in exchange, a realization of income may be 
deemed to occur. In such a case the corporation and its stock- 
holders are so identified that the transaction should not be regarded 
as one producing income. An individual does not realize income 
through what is in practical effect trading with himself. 

In the case of a corporation selling out all of its assets for purposes 
of liquidation, it ought also to be held, as recently contended in a 
case argued before the Supreme Court,*’ that there is through 
this disposition no realization of income both to the stockholders 
and to the corporation, but that only the corporation or only the 
stockholders should be taxed on the profit through the disposition. 
Where a corporation has properly determined to liquidate, it 
should be regarded as ceasing to function as an entity apart from 
the stockholders, but as acting instead as an agency of the stock- 
holders for the purpose of realizing upon their interests in the cor- 
porate assets. The rulings of the Department are so strongly 
contrary to this view that where a corporation effected a formal 
liquidation by turning over all its property to trustees for the 
stockholders, and the trustees later disposed of the property, it was 
held that the profit on this disposition was to be taxed to the cor- 
poration, and that the stockholders were also subject to tax on 
their shares of the profits distributed.** 





V 


The application of drastic income taxation of corporations and 
individuals presents problems not thought of or considered by the 
courts as the theory of the separate entity of the corporation became 
established.* Even in dealing with other questions arising from the 
conduct of business under the corporate form the courts have 
found the complexities such that while adhering to the entity 
theory in the main they have been obliged to depart from it, or at 












47 Eldorado Coal and Mining Co. v. Mager, October Term, 1920, No. 609. 
#8 CUMULATIVE BULLETIN, June, 1920, Bureau of Internal Revenue, § 1385, page 203. 
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least to do what they have regarded as departing from it, in order 
to work justice. Taxation is perhaps the most fundamental of the 
powers of the Government, and courts have never hesitated to 
emphasize the extent to which the exercise of this power may be 
carried upon its positive side. They should be equally anxious to 
set no fixed limit to the right of the taxing power to adjust taxation 
so that it will fall upon those who in fact bear the burden with the 
greatest practicable justice. Each question as to how under the 
plan of income taxation a corporate entity should be treated should 
be decided according to the court’s view as to whether the effect 
of the treatment is grossly unreasonable and not upon any “dryly 
logical” application of a formula as to the nature of a corporation. 


Arthur A. Ballantine. 


New Yor«k Cry. 
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SEISIN AND DISSEISIN 






E free exaltation of possession in the common law which began 
with Mr. Justice Holmes! reached its culmination in the 
Disseisin of Chattels? of the late Dean Ames. He would have 
made possession an essential of ownership, so that to lose possession 
was to lose ownership,’ with nothing left in a dispossessed owner 
but a chose in action. That this glorification of possession has 
not yet entirely spent its force is evident from the increased promi- 
nence given to possession in late case-books on personal property. 
It may therefore be well to consider whether seisin and disseisin 
did mean to the common law what they meant to Ames, and if this 
be so or not whether for most purposes they have not long been 
obsolete. 













I 
SEISIN 











Seisin and disseisin suggested quite different things to our medi- 
eval lawyers. The one suggested peace and quiet,° the other rob- 
bery, burglary, piracy, and the like.6 One could be seised of a 
chattel.’ It was never common usage to speak of the disseisin of 
anything but a freehold.* Seisin was fundamental. “It was so 
important that we may almost say that the whole system of our 
land law was law about seisin and its consequences.” ® Disseisin 
owed its importance to the assize of novel disseisin, which was. 
statutory in origin 1° and based on a foreign model." So favored, 
however, was the assize by courts and legislature alike that dis- 















1 Common Law, 164-246. 
2 3 Harv. L. REV. 23, 313, 337; 3 SELECT Essays 1n ANGLO-AMERICAN LEGAL 
HISTORY, 541. 
’ 3 SELECT Essays, 562. 
4 Td., 562, 587. 
5 2 PoLLocK AND MAITLAND, History oF ENGLIsH Law, 2 ed., 30. 
® Co. Lrr. 18b, 3b. 
7 Maitland, 1 L. Quart. REV. 324. 
8 Ames, 3 SELECT Essays, 541. 
® 2 POLLOCK AND MAITLAND, 29. 
10 y Td., 45. 
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seisin became an integral part of the land law, an important sub- 
head of the all-embracing seisin. 

Seisin meant possession.” Livery of seisin, therefore, meant 
delivery of possession. It was the operative fact of the feoffment 
and the feofiment dominated the transfer of land.“ Long before 
the Norman Conquest we are told that on the Continent they had 
gotten beyond the stage where an actual delivery of land was neces- 
sary to its transfer and that the delivery of a written charter or a 
surrender in court was enough,” but in England constructive livery 
of seisin never went very far. Livery within the view followed 
by entrance on the part of the feoffee during the life of the feoffor 
seems to have been the farthest it ever went.!® As the livery was 
the operative fact of the feoffment and not the charter, which was 
merely evidentiary,!’ the feoffment was effective instantly or not 
at all. Livery was a present, physical fact, and unlike agreement or 
intention could not reach into the future. As a consequence we 
have the common-law doctrine of estates. Such only as could be 
conceived of in terms of the present were possible.’® 

But if seisin meant possession, it meant much more than what 
we ordinarily think of as possession, the power to control a physical 
thing. It was closely connected with the idea of enjoyment, and 
might be predicated of things that one could enjoy but could not 
touch or grasp, such as services and advowsons and freedom from 
toll. The number and importance of these intangible things to 
which seisin was attributed in the Middle Ages was great.” Al- 
ready in Bracton’s time one might also be seised of a reversion, 
though not yet of a remainder, for the reversioner was a kind of 
lord who was entitled to services, whereas the remainderman was 
not. Logically these incorporeal and future interests of which 





12 2 POLLOCK AND MAITLAND, 29. 3 2 Id., 84. 

14 The grant was in place or stead of a feoffment. See Co. Lit. 49a and Butler’s 
note (1) to Co. Lir. 271b. The fine was sometimes said to be a feoffment of record. 
Co. Lit. 50a; 2 BL. Com. 348. 

15 2 POLLOCK AND MAITLAND, 86. 

16 Jd., 83. Entry in law was sufficient where there was fear of death or bodily 
harm. A claim would serve to vest a new estate in the feoffee as in the common case 
to revest an estate in a disseisee. Co. Lit. 48b. 

17 2 POLLOCK AND MAITLAND, 83, 84; LEAKE, PROPERTY IN LAND, 2 ed., 32. 

18 LEAKE, PROPERTY IN LAND, 33; CHALLIS, REAL PROPERTY, 3 ed., 107. 

19 2 POLLOCK AND MAITLAND, 34. 

20 2 Id., 124 et seq. 1 2 Id., 39. 
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one might have seisin would have been transferable by livery of 
seisin and there is some evidence to show that this was the case,” 
but, as we have seen, constructive livery did not get far in the 
English law and it became settled that these interests lay in grant 
and not in livery. The grant alone, however, was not sufficient 
to effect a change of seisin and thus to complete the transfer. Just 
as in the case of livery within the view ™ or of exchange” entry by 
the transferee was necessary during the life of the transferor, so in 
the case of the grant, it was necessary to complete the transfer that 
the tenant attorn to the grantee during the life of the grantor.” 

Seisin played as important a part in the acquisition of property 
on the death of the former owner as in conveyances inter vivos. 
Except in special cases such as that of the remainder,’ descent 
was traced from the person last seised.”* Seisina facit stipitem was 
the rule.”® In proceedings by writ of escheat it was alleged that the 
tenant died seised,®° and the same thing was probably true in the 
case of the other feudal casualties.*4 Except by special custom, 
wills of land were not allowed,*® but where they were, dying seised 
seems to have been essential.** Dower*™ and curtesy®* depended 
upon seisin during coverture. 3 

Every title had its origin in a seisin. In a proprietary action 
every demandant had to allege that he or some ancestor of his had 
been seised, ‘‘and not merely seised but seised with an exploited 
seisin, seised with a taking of esplees.” ** He could not count on a 
seisin prior to a certain date, but this date became fixed *” and as it 
receded into the past became of less and less consequence. Stat- 
utes of limitations played little part in the acquisition of title in 





As to the feoffment and livery of rents, commons, and advowsons, see Pike, 
5 L. Quart. REV. 29-43. 

% Co. LIT. ga, 49a, 1724. 4 Supra, n. 16. 

25 Co. Lit. sob, 51b. 26 Lit., § ssr. 

27 CHALLIS, REAL PROPERTY, 238. 28 Co. Lit. r1b. 

29 2 Bi. Com. 209; Fiera, lib. 6, cap. 2, § 2. 

80 Maitland states that the writ of escheat distinctly says that the tenant died seised 
(3 Srtect Essays, 599), but this does not appear in the printed Register (REG. BREV., 
164), to which he refers. See, however, FITZHERBERT, Nov. BrEv., f. 144. 

31 Maitland, 3 Setect Essays, 599. 

% 2 POLLOCK AND MAITLAND, 328. 

% Maitland, 3 SELEct Essays, 596. 

4 Lir., § 36. 

8 Lit., § 35. 
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the Middle Ages.** The fine was a speedy, if expensive, method 
of cutting off adverse claims,*® but this was done away with by the 
Statute of Non-Claim of Edward III *° and not restored until the 
reign of Richard III.“ ) 

It was in the law of actions that seisin lost its application to 
anything other than the freehold and became a special kind of 
possession. As early as the 1100’s the courts denied the ejected 
tenant for years the assize of novel disseisin on the ground that 
he was not seised of a freehold,” and though for a time it was not 
incorrect to speak of him as seised of the term,* it became so in 
the latter half of the 1400’s when, apparently, the growing im- 
portance of his remedy, the action of ejectment, resulted in the 
bestowal on him of a word of his own.“ Henceforth he was pos- 
sessed and not seised. Seisin and seisin of freeholders thus became 
identical and ‘seisin of chattels’ an anachronism. 

Like the assize, the writs of entry and the writs of right were 
actions to recover the freehold. Upon judgment for the demandant 
a writ of Habere facias seisinam issued commanding the sheriff 
that he cause the demandant to have seisin of the tenements re- 
covered.” Every demandant had to recover on the strength of his 
own seisin or that of an ancestor. There were a multitude of writs, 
each adapted to its particular case, and the title of the demandant 
and the wrong complained of had to be set forth on the record with 
great precision.“ Thus the whole system of seisin outlined above 
became stereotyped in the forms of action. 

Usurpation of the freehold might take the form of an unlawful 
entry or of an unlawful detainer. The latter constituted a deforce- 
ment, although in certain special cases, more properly a discon- 
tinuance.‘” Where the entry was unlawful, the usurpation of the 





’ see 2 POLLOCK AND 


88 As to the “novel disseisin” and the ‘“‘mort d’ancestor,’ 
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46 Sedgwick and Wait, 3 Setect Essays, 611, 612, 616. 

#7 Co. Lit. 331b. . In its widest sense deforcement included an abatement, an intru- 
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freehold might be a disseisin, an abatement, or an intrusion. The 
typical disseisin was the entry on the freehold of another and the 
expulsion of the freeholder.**® Abatement was the entry of a stranger 
before the heir or devisee,*® and intrusion, such entry before the 
remainderman or reversioner.*? 

The primitive seisin was not feudal. If it had been it could have 
had no application to chattels. Nor was seisin of freehold feudal 
in the sense of being a distinctly feudal notion, for the denial of a 
freehold to the tenant for years was probably due not to feudalism 
but to the Roman law.® On the other hand, in so far as feudalism 
was mere property law as distinct from public law, England was 
of all countries “the most perfectly feudalized.” * Every acre of 
land except the royal demesne was held directly or indirectly of 
the king.» And in this feudalized land law, as we have seen, seisin 
played a most conspicuous part. The complicated structure of 
the land law was possible only because the ascending series of 
rights of the feudal hierarchy could be realized in a seisin.*® With- 
out seisin there would have been no law of estates or it would have 
been very different.*’ The feudal incidents,** the actions for their 
enforcement,*® the power to distrain, all depended on seisin.® 

But this very importance which seisin had attained in the feu- 
dalized land law was its weakness. The feudal incidents, like the 
inhibition against the devise, were difficult of direct attack. It 
took the French Revolution to get rid of them on the Continent. 
Destroy seisin, however, and the feudal incidents also would fall, 
for they were dependent on it. 



































II 
THE Rout oF SEISIN 





Already when Littleton wrote, seisin had seen its best days. 
For some time it had been a common practice to make feofiments 
to the use of one’s will or to the use of another. So common was 

















8 Lit., § 270. 49 Co. Lit. 277a; STEARNS, REAL ACTIONS, 49. 
50 Co. Lit. 277a; CHALLIS, REAL PROPERTY, 3 ed., 235. 

5 Maitland, 1 L. Quart. REV. 324. 

8 Td.; Hogg, 25 L. Quart. REv. 178. 

58 2 POLLOCK AND MAITLAND, 113. But see Ames, 3 SELECT Essays, 541, 561. 
54 7 POLLOCK AND MAITLAND, 235. 

55 x Id., 232. 8 2 Id., 182. 

587 2 Id., 78. 58 Supra, nn. 30, 31. 

59 Supra, p. 504. 60 2 PoLLOCK AND MAITLAND, 578. 













SEISIN AND DISSEISIN 597 


the practice that when no use was stated and there was no considera- 
tion, the feoffment was presumed to be to the use of the feoffor.™ 
Littleton made a feoffment to the uses of his will,®* and Blackstone 
states that during the War of the Roses uses had grown to be almost 
universal. The use was enforced in Chancery and must have been 
looked on commonly as the beneficial as distinct from the legal 
ownership. In matters of descent equity followed the law,® but 
in general it did not apply the principles of seisin to the use,® for 
as regards their transfer and limitation, seisin and the use were 
fundamentally opposed. Technically, the use was a personal right 
against the feoffee to uses or his successors. More fundamentally 
it was something that charged his conscience.*® The mental ele- 
ment was all important. The Chancellor thought he could read 
the mind of man,** the common-law courts thought that this was 
impossible to the devil himself.” The medieval land law, therefore, 
was a rough and ready system based on obvious facts. The use 
was oversubtle perhaps, but it allowed the intention of the parties 
to operate in the transfer and limitation of rights irrespective of a 
change of possession. No livery of seisin was necessary to transfer 
the use. It could be devised. It was not subject to the feudal in- 
cidents.” It could be limited in many ways not possible with 
estates.” 

The Statute of Uses [1536] “ was a desperate attempt to restore 
the feudal revenues of the king.“ It was hoped to accomplish this 
by restoring seisin to something like its former importance through 
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the transfer of the seisin to the use.”> New courts were created to 
ensure the realization of the feudal profits.* The devise of land 
by means of the use became impossible because of its transforma- 
tion into the legal estate.”” 

Thus the universality of concurrent legal and equitable interests 
in land was destroyed. But it was the use that had conquered 
seisin, not seisin the use.”* The methods of creating and trans- 
ferring the use, with the exception of the will, were now recognized 
as legal conveyances,’® and four years after the Statute of Uses 
the all-powerful Henry VIII was compelled to extend this recog- 
nition to the will also.8° The new statutory seisin into which the 
use was instantly converted was “after such quality, manner, 
form and condition” as the executed use.*! It would be going too 
far to say that the Statute of Uses had robbed seisin even of its 
own name and conferred it on the use, for many of the peculiarities 
of the old legal estates were now applied to the converted use. 
Thus where a converted use met the requirements of the common- 
law remainder, it was treated as such and as subject to its casual- 
ties.*? It was even treated as such when it met those requirements 
only in part and as a remainder was void.* But the fantastic 
efforts to find a remnant of the old seisin (scintilla juris) to feed the 
use * were desperate attempts to avoid recognition of the fact that 
what the statute had done in large part was to put the stamp of 
seisin on the old use. 

Bargain, sale, covenant, contract, agreement, and the like, were 
mentioned in the Statute of Uses as means of. raising uses." By 
operation of the statute they became legal conveyances.** The 





7 Holdsworth, 26 Harv. L. REv. 117. 

76 The principal of these courts was the Court of Wards and Liveries set up by 
32 Hen. VIII, c. 46, and 33 Hen. VIII,c. 22. For the others see 4 REEVES’ History 
oF EncuisH Law (ed. Finlason), 384-391. See also Jenks, SHort History or ENG- 
LisH LAW, 237. 

7 That this result was intended, see 27 HEN. VIII, c. 10, § XI. 

78 See CHALLIS, REAL PROPERTY, 386, and POLLOCK AND WRIGHT, POSSESSION, 55. 

79 LEAKE, PROPERTY IN LAND, 82. 

80 32 HEN. VIII, c. 1. 

8 27 Hen. VIII, c. 10, § I. 

8 LEAKE, PROPERTY IN LAND, 87. 

8 Jd. But see Gray’s RuLE AGAINST PERPETUITIES, 3 ed., §§ 58-60. 
* Chudleigh’s Case, 1 Coke, 120a; LEAKE, PROPERTY IN LAND, 90. 
85 27 HEN. VIII, c. 10, § 1. 
86 Sugden’s Note to Grits. UsEs, 139; KIRCHWEY’s READINGS, 161. 
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most conspicuous of these new legal conveyances was the bargain 
and sale, and if it were of a freehold, the Statute of Enrollment [1536] 
required that it should be enrolled.*’ This requirement may have 
saved the feoffment for a time ** and undoubtedly stimulated the 
use of the covenant to stand seised which did not have to be en- 
rolled.*® In the time of James I the validity of a transfer of land 
by lease and release without entry and without enrollment was 
recognized by the courts,*° and from that time for over two hundred 
years ‘“‘the lease and release may be considered as having, for all 
purposes of general practice, superseded every other assurance, 
and as having been applied, with equal reason, and with equal 
security, in conveying lands held for an estate in possession, and 
lands held for an estate in reversion or remainder.” *' While the 
feoffment was capable of a tortious operation, the new conveyances 
were not,*” and so the feofiment continued to be resorted to for its 
peculiar effects after it had ceased to be in common use.* The 
grant and attornment had no such efficacy,” and even before the 
lease and release had for most purposes supplanted the other as- 
surances, attornment had greatly declined.* 

The Statute of Uses and the measures taken to supplement it 
succeeded for a time in their immediate object, the revival of the 
king’s feudal revenue.** But the feudal incidents were as un- 
popular as ever, and after an unsuccessful attempt on the accession 
of James I, those which constituted a real burden were gotten rid 
of by an Ordinance of the Long Parliament in 1646.” 

One of the complaints in the list of grievances on which the Pre- 





87 27 HEN. VIII, c. 16. 

88 Another reason why the bargain and sale did not itself supplant the feoffment 
was that it was unsuitable for family settlements. See CHALLIS, REAL PROPERTY, 421. 

89 That the reason why the covenant to stand seised was not referred to in the 
statute was that it had not yet come to operate as a conveyance, see Holdsworth, 26 
Harv. L. REv. 120, n. 67. 

% Lutwich v. Mitton, Cro. Jac. 604 (1620); Barker v. Keete, Freem. 249 (1678), s.c., 
2 Mod. 249. 

1 2 PRESTON, CONVEYANCING, 3 ed., 232. See also PoLLock AND WRIGHT, PossEs- 
SION, 55. 

® See Butler’s note (1) VII to Co. Lit. 330a and Sugden’s note to Gixs. UsEs, 
232, KIRCHWEY, 507. 

% Stewart’s note to 2 BL. Com. 316. % LEAKE, PROPERTY IN LAND, 41. 

% Co. Lit. 309b. See also Butler’s note (1) to Co. Lit. 3092. 

% See JENKS, SHORT History or ENcuisH Law, 238. 

97 Id. Military tenures were formally abolished by 12 Car. IT (1660), c. 24. 
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amble of the Statute of Uses was based was that it was hard for 
one who was entitled to a real action to tell against whom to bring 
it.°8 The confusion in titles wrought by the practice of uses would 
probably go far to clear up the mystery * of the disappearance of 
the real actions and assizes. They were the detailed embodiment 
of the old system and were unsuited to the new. First, apparently, 
the statutory action for forcible entry and detainer threatened to 
supplant them.’ Then they were in fact supplanted by the action 
of ejectment. In the time of Elizabeth ejectment had become the 
common method of trying title to land." Reeves hazards that 
this revolution ‘‘at once consigned to oblivion at least one-third 
of the ancient learning of the law.” }” 

‘It was perhaps poetic justice that ejectment, the action of the 
humble termor, should take the place not only of the assize of 
novel disseisin which he had been denied,!® but of the rest of the 
‘hierarchy’ of real actions as well, and that his ‘possession’ should 
be the means of freeing the law of actions from many of the ‘sophis- 
tications’ which had come to be inseparable from seisin.'* The 
supersession of seisin by possession, in the law of actions, was even 
more thoroughgoing than the supersession of seisin by the use, in 
the law of property. The former had the advantage of a change 
in terminology, while the latter was obscured by the use of ‘seisin’ 
to indicate the old seisin and the new statutory seisin as well.!° 

Instead of the multitude of forms and pleadings in real actions 
which varied according to the source and quality of the demand- 
ant’s title or the nature of the alleged disseisin, deforcement or 
other injury, “in ejectment the form of the action was always the 
same, without regard to the source or nature of the lessor’s title, 
or the character of the disseisin, deforcement, or ouster.” ?°° In 
ejectment, as in the old actions, it was necessary for the plaintiff 





% 26 Harv. L. REv. 124, § 5, 125, § 35. See also the Preamble to the Statute of 
Uses, § 7. 

® Maitland, 4 L. Quart. REv. 286, 295; ADAMS, EyECTMENT, 4 Am. ed. by Water- 
man, 9; Sedgwick and Wait, 3 Setecr Essays, 611, 615. 

100 See Finlason’s notes to 4 REEVES, 235, 238, 242. See also Sedgwick and Wait, 
3 SELECT Essays, 611, 613. 

101 Sedgwick and Wait, 3 SeLecT Essays, 611, 623; MAITLAND, Eguity, 353. 

1022 4 REEVES, 241. 103 See supra, p. 595. 

104 See editorial note by Sir Frederick Pollock, 12 L. Quart. REV. 239. 
105 See PoLLOCK AND WRIGHT, POSSESSION, 55. 
106 Sedgwick and Wait, 3 SELect Essays, 611, 616. 
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to prove his title, but in ejectment, unlike the old actions, this title 
appeared in neither the record nor the judgment.!°” 


“Disseisin or ouster ceased to be a principal fact. Possession remained 
and remains material as evidence of right to possess; and in order to 
show that one man possessed at a given time it might and may be neces- 
sary to show that another man ceased to possess, and to fix the point of 
time at which his possession ceased. But this belongs, so to speak, to 
the accidents of fact and evidence that vary from case to case. The chief 
importance of such proof nowadays, if not the only importance, is in 
cases where long-continued possession is relied on as conferring a title 
under the Statute of Limitation.” 1% 


Entry likewise ceased to be a principal fact. Only in one case 
where the plaintiff had a right of entry was an actual entry necessary 
to maintain ejectment. That was where he wished to avoid a fine 
levied with proclamations.’ The action of trespass for a disseisin 
which was based on a re-entry and the revesting of the, freehold 
by relation back™® gave place to the action for mesne profits which 
was supplementary to ejectment and required no such re-entry. 

The revolution that had been brought about in the land law is 
well summed up by Rawle: 


“The introduction into general use of the ‘covenants for title’ towards 
the close of the seventeenth century, in place of the feudal warranty, 
was one of the natural incidents of the change from the ancient to the 
modern system of law, which, having its rise about the end of the reign 
of Henry the Seventh, had, towards the latter part of that of Charles the 
Second, assumed something of a regular form. It is familiar that the 
principal features of this change, effected partly by statute and partly 
by gradual alteration of the common law, were the restoration of the 
right of devise, the abolition of military tenures, the disuse of real actions, 
the introduction of conveyances to uses, of the mode of trying title to 
land by ejectment, of the statute of frauds and perjuries, and the estab- 
lishment of a regular system of equitable jurisdiction. With the disuse 
of real actions fell the law of warranty, which, from peculiar causes, had 
grown to be one of the most difficult subjects in the ancient system.” ™ 





107 Sedgwick and Wait, 3 SeLEcT Essays, 629. 

108 POLLOCK AND WRIGHT, PossEssION, 85. 

109 y Ws. SAUNDERS, 319 n., and STEARNS, REAL ACTIONS, 72. 

110 Ames, LECTURES ON LEGAL History, 229. 

111 MAITLAND, EQUITY, 371. 

12 COVENANTS FOR TITLE, 5 ed., 1. Rawle’s statement is adapted from Butler’s 
Preface to the Thirteenth Edition of Co. Lit. xxii. 
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III 
SoME SURVIVALS 


Every rout, however complete, has some survivors. The rout 
of seisin was no exception. Mention has already been made of the 
scintilla juris,"* of the requirement of a freehold to support a con- 
tingent remainder,” of the continued importance of seisin in prov- 
ing title.“5 Seisin was still a stock of descent,"® rights of entry 
could not be devised ™’ nor alienated among the living," seisin 
was still necessary to dower"? and curtesy.2° In rare cases the 
real actions were still used. And in the clearing up of titles seisin 
even remained conspicuous. A fine with proclamations levied 
under 4 Henry VII, c. 24, and 32 Henry VIII, c. 36, was the great 
method for cutting off adverse claims and to accomplish this the 
fine had to have a freehold to support it. The common recovery 
was the approved method of docking an entail."* Its efficacy de- 
pended on there being a good tenant to the praecipe.™ The feoff- 
ment was still potent in establishing the seisin necessary to the 
validity of both the fine and the recovery.’ 

Judicial action could do something to eliminate these survivals 
and it is a tribute to the English Judges that they did so much.” 
Legislative action was necessary, however, to make the elimination 
thoroughgoing. The Reform Parliaments of the 1800’s proved 
equal to the task. Already statutes of 4 & 5 Anne had dispensed 
with the attornment as necessary to complete a grant !”’ and had 
made an entry or claim of no effect in avoiding a fine or stopping 
the running of the statute of limitations unless an action was com- 
menced within a year and prosecuted with effect.°*° The Real 
Property Limitation Act [1833] provided that nominal entries 





13 Supra, p. 598. 14 Supra, p. 598. 

15 Supra, p. 600. 16 Maitland, 3 SeLect Essays, 591, 596. 
u7 Td., 595. 8 Id., 594. 

19 Td., 597. 20 Td., 598. 


121 MAITLAND, EQUITY, 354. 

12 CHALLIS, REAL PROPERTY, 393; 2 PRESTON, ABSTRACTS OF TITLE, 333. 

13 y PRESTON, CONVEYANCING, 13. 

14 LEAKE, PROPERTY IN LAND, 27. 

25 CHALLIS, REAL PROPERTY, 310, 304. 

126 See Sweet, 12 L. QuaRT. REV. 239, 243. How the extension of the tenancy at 
sufferance and disseisin at election contributed to this end, see the following section. 

27 ¢, 16, § 9. 28 Td., § 16. 
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should be of no avail in extending the period of limitation,” that 
no rights should be preserved by continual or other claim, and 
that with three exceptions the old real and mixed actions should 
be abolished.“! The Fines and Recoveries Act [1833] abolished 
fines and recoveries.2_ The Dower Act [1833] allowed the widow 
dower irrespective of her husband’s seisin."* The Inheritance Act 
[1833] substituted the purchaser for the person last seised as the 
one from whom the descent should be traced.“* The Wills Act 
[1837] allowed the devise of a right of entry ° and the Real Prop- 
erty Act [1845] its disposal by deed.* The latter act also provided 
that contingent remainders should be capable of taking effect not- 
withstanding the determination by forfeiture, surrender, or merger 
of any preceding estate of freehold.’ .The attempt to make con- 
tingent remainders take effect as executory devises in 1844 %% 
proved abortive %° but was successful in 1877.“° The phantom of a 
scintilla juris was laid to rest in 1860." 

These statutes, says the late Charles Sweet, “deprived seisin of 
its theoretical as well as its practical importance in all cases except 
two, viz. (1) where land is conveyed by a feoffment which cannot 
operate as any other mode of assurance; and (2) where a man 
claims an estate by the curtesy. . . . If the legislature had been 
consistent, and had abolished feoffments and made the law. of 
curtesy similar to that of dower, seisin would be completely 
obsolete.” 1 

Seisin, as a special kind of possession, thus ceased to be of any 





29 3 & 4 Wm. IV, c. 27, § 10. 180 Td., § 11. 

Il § 36. 132 +3 & 4 Wa. IV, c. 74, § 2. 
183 3 & 4 Wm. IV, c. 105, § 3. 134 3 & 4 Wa. IV, c. 106, § 2. 
135 7 Wu. IV & 1 Vicr., c. 26, § 3. 186 § & g VicT., c. 106, § 6. 
wT Id. § 8, 18 7 & 8 Vict., c. 76, § 8. 

189 8 & g VICT., c. 106, § 1. 140 40 & 41 VICT., c. 33. 


Ml 23 & 24 VICT., c. 38, § 7. 

1@ 12 L. Quart. REV. 239, 244, 251. This statement has gone unanswered, as far 
as the writer knows, for twenty-seven years. Challis wrote-to his future editor that 
he had thoughts of “coming out with bell, book and candle against the heretic” but 
he never did (CHALLIs, REAL PROPERTY, 3 ed., 436). Sweet’s article had been in- 
spired by the remark concerning seisin of Sir Frederick Pollock that “it is possible 
even for learned persons to treat it as obsolete. Nevertheless it is there still.” But 
the latter explains that what he meant by seisin was “possession recognized by law” 
(12 L. Quart. REv. 239, n. 2). He agrees with Sweet that the tendency is away from 
the sophistications of seisin. The trouble with the retention of the term seisin is that 
it seems inseparably bound up with these sophistications. It meant possession once, 
but there is little of possession in it at the present time. 
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but historical significance save in a few exceptional cases. The 
Statute of Uses had reversed the priority of seisin and right. In 
transfers, at any rate, henceforth seisin followed right and not 
right seisin. Seisin became in large part an incident of title pro- 
vided that the one entitled had something more than a right of 
entry. It indicated henceforth the having of an estate or interest 
rather than possession and was applied extensively to equitable 
as well as to legal interests.“* In representations as to title it came 
to be used indifferently with ‘lawful seisin’ to indicate not posses- ~ 
sion nor defeasible title but indefeasible title, or in other words 
ownership.® It was this identification of it with ownership that 
made the doctrine of tortious feoffment so obnoxious.“* And with 
the feudalization of the law by Spelman and Wright and Black- 
stone /” seisin in demesne as of fee became a kind of feudal owner- 
ship “* and had to share the opprobrium of feudalism. There is 
little wonder that seisin became anathema and with it the doctrine 
of an estate turned to a right. 


IV 
DISSEISIN 


It is a curious thing that the owner of land held adversely by 
another came in England to be considered as having a right of 
entry. The law of the time of Bracton knew nothing of a technical 
right of entry “° but it did know a right of property and a right of 
possession, and when the complete right of possession, that is, seisin 
in demesne as of fee as evidenced by the taking of esplees, was 





14 See the third edition of GoopEvVE, REAL PRopERTY BY ELPHINSTONE AND CLARK, 
355, cited by Sweet, 12 L. Quart. REV. 247, n. 4. 

144 Casborne v. Scarfe, 1 Atk. 603 (1737), by Lord Hardwicke; Burgess ». Wheate, 
1 Wm. Black. 123, 161 (1759), by Lord Mansfield; Shrapnel v. Vernon, 2 Bro. C. C. 
268 (1787), by Lord Thurlow; LicHtwoop, PossEssiIon, 27, 55, 172, 174; Sweet, 12 
L. Quart. REV. 247. 

145 Sweet, 12 L. Quart. REv. 239, 247; RAWLE, 55. 

46 Infra, IV, Disseisin. 

447 MAITLAND, CONSTITUTIONAL History OF ENGLAND, 142; Hogg, 25 L. Quart. 
Rev. 178. : 

48 Seisin was said to be feudal possession (see Sweet, 12 L. Quart. REv. 239), and 
to be seised in demesne as of fee, according to Blackstone, was to have the strongest 
and highest estate any subject could have, “the mere allodial property of the soil 
always remaining in the lord.” 2 Bi. Com. 105. 

49 LIGHTWOOD, POSSESSION, 43, 44. Infra, p. 606. 
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united to the right of property, there was that double right or droit 
droit which was the foundation of the writ of right.%° Seisin and 
right of property were the two primary elements that went to 
make up the perfect title, and the conjunction of these two in 
their various degrees }* is constantly emphasized in the authori- 
ties. These might be separated in many ways, as by death,!4 
disseisin,> a tortious feoffment,*® and until they were reunited 
the legal powers of the one who had the right of property but not 
the seisin were very limited.’ Yet the right of property was 
something more than a right to recover the property by entry or 
action, for it did not cease with the recovery. It might and normally 
would coexist with the seisin. 

When the right of property and seisin were separated the phrase 
ran, in later years at any rate, that the estate was turned to a 
right. Coke’s illustration of this was the familiar one taken from 
the writs and pleadings that it was the right that descended and 
not the land.'*8 Happily we have Bracton’s commentary on this, 
for he makes it clear that the right into which an estate was turned 
at common law was right of property, and that in the beginning 
this was not confined to the case where the severance of the right 
from the seisin was tortious. Bracton says: 

“There are diverse rights, one, to wit, of possession and another of prop- 
erty; of possession as regards the free tenement and as regards the fee. ... 
There is likewise a right of property which is termed mere right. And 
sometimes there is conjoined in one person the right of possession and 
the right of property, according to what is said, ‘This person puts him- 





150 BRACTON, fol. 372b, 206b; Co. Lit. 266a. 

151 Blackstone resolves a complete title into three primary elements, —right of prop- 
erty, right of possession, and possession, — and identifies the first two with the droit droit 
of the older law (2 Com., c. 13, p. 199); but whatever basis there may be for this three- 
fold division in the subsequent history of the law, it only tends to confuse to read it 
into the law of the time of Bracton. Coke is in accord with Bracton and his contem- 
poraries. See Co. Lir. 266a. 7 

182 Bracton recognized that there might be rights of property relatively good or 
bad, according to the priority of the seisins whence they sprung (fol. 434b, quoted 
infra, p. 606), as that there might be various degrees of possession or right of possession 
(ff. 39, 159, 206). 

153 BRACTON, fol. 39b; supra, n. 150; 1 Britron (Nichols), 225, 260, 311; FLETA, 
lib. 3, c. 15, § 5. 

154 BRActToNn, fol. 434b, quoted infra, p. 606; 1 Britton (Nichols), 310. 

155 BRAcTON, fol. 164. 


156 BRACTON, ff. 11, 30b, 31, 31b. ’ 
157 Maitland, 3 SELECT Essays, 591, 594. 158 Co, LIT. 3458. 
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self upon an assise of Right right’: and to whomsoever appertains the 
right of property, possession ought to follow him, because possession 
always follows property, but not the converse. And sometimes the right 
of property is divided from possession, because the property forthwith 
after the death of an ancestor descends to the next heir. . . . But never- 
theless possession is not forthwith acquired by such persons, because 
another person, before an entrance into the inheritance, a relative or a 
stranger, may in the meantime put himself into seysine.”’ 


And then he goes on to state the chammemriatenty English doc- 
trine of relative proprietary right: 


“And from the seysine of such a person a right of possession may de- 
scend to the lower heirs of such persons through the negligence of the 
proprietor; as if-when the right of property descends to an earlier-born 
next of kin, a younger-born brother puts himself into seysine; and if 
after a long interval, so that he could not be ejected without a writ, he 
dies seysed of it, he transmits to his heirs with the right of possession, 
which he himself had as it were in fee, a certain right of property with the 
right of that possession, which ought to follow the first property, and so 
from heir to heir to infinity; and so there will be two rights of property 
by a different descent and different persons and degrees. . . . So that 
there may be several rights of property, and several persons may have 
more right than others, according as they have been prior or posterior.” #9 


Probably the most striking case in which an estate was turned 
to a right was that of the tortious feofiment. Such a transfer could 
not have failed to separate the possession from the right, but there 
must have been serious question at first ®° as to whether to treat 
it as a disseisin with an immediate entry in the one next entitled 
or as what was known in the later law as a discontinuance when 
the only resort would have been to an action. Immediate entry 
meant forfeiture of the feoffor’s original interest, whereas if an 
action was brought the feoffee could avail himself of his feoffor’s 
warranty and in Bracton’s time at least hold the feoffor’s original 
estate. The fact that entry deprived the feoffee of his warranty 
was probably the reason that entry was extended so slowly against 





159 BRACTON, ff. 434b, 435 (trans. Twiss). See also 1 Britton (Nichols), 31a. The 
heir’s seisin in law was yet for the future. See 2 PoLLocK AND MAITLAND, History 
oF ENGLisH Law, 2 ed., 60. 

160 See 2 POLLOCK AND MAITLAND, 54, and Maitland, 4 L. Quart. REV. 297. 

161 BRAcTOoN, fol. 31; 1 Britton (Nichols), 226. See also Maitland, 4 L. Quart. 
REV. 286, 297. 
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the feoffee.’* In Littleton’s time entry and consequently for- 
feiture had become the general rule.’ Finally in Archer’s Case it 
was held that the tortious feofiment of the life tenant destroyed 
the life tenancy in fact and in law and extinguished any contingent 
remainders dependent upon it. The same effect was given to a 
fine and recovery when they were used in place of a feofiment.’® 
On the’ other hand, if the conveyance did not operate by trans- 
mutation of possession but were of the right alone,!® as in case of 
grants and releases, there was nothing about it to effect a severance 
of possession from right or, in other words, the notion of an estate 
turned to a right had no application.!® In fact there could be no 
real possession of interests that lay in grant, such as rents and re- 
versions and remainders, and therefore there was no real possession 
to be separated from the right. But as we have seen a certain 
kind of seisin was ascribed to them,!® and this seisin could be de- 
vested or discontinued and the estate of the reversioner or remain- 
derman turned to a right by any act that devested or discontinued 
the actual freehold,’® for in many respects the life tenant and the 
remainderman were as one tenant in law.!”? Interests that lay in 
grant were incorporeal or future, and therefore unsusceptible of 
entry,!” and no law of forfeiture developed because of attempts of 
grantors to transfer more right in them than they had.!” As the 
bargain and sale and the covenant to stand seised also operated as 
conveyances of right and not by transmutation of possession,!” 





162 See Maitland, 4 L. Quart. REv. 286, 288, citing Bro. Abr. Entre Congeable, 48. 

18 Infra. 

164 1 Co. Rep. 66b. The same view had been taken by four of the judges in Chud- 
leigh’s Case, 1 Co. Rep. 120a, 135b. 

165 LEAKE, PROPERTY IN LanD, 41, 238. See also Butler’s note (1) VII to Co. Lrr. 
3302. 

166 See Butler’s note (1), I, 3, to Co. Lit. 2722. 

167 That a feoffment might have a tortious operation, while a grant could not, was 
noticed as early as 1310. See Maitland’s note (1) to Sel. Soc. Y. B. 3 Ep. II, 7. 
See also Lit., § 618, and Co. Lit. 332a. 

168 Supra, p. 593- 

169 See Lit., § 470, and Co. Lit. 275b. 

170 Lrr., § 471. ; 

1” There is some evidence that livery of seisin, the tortious feoffment, entry and 
forfeiture were at one time applicable to incorporeal hereditaments (Pike, 5 L. QUART. 
REV. 29, 31), but this materialism was foreign to Bracton and disappeared. 

12 Co. Lit. 251b; Butler’s note (1) to Co. Lit. 233b. 

_ 1 See Butler’s note (1) V, VI, 1, to Co. Lir. 272a and note (1) VII to Co. Lrr. 
3304. 
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they were likewise incapable of turning an estate into a right or 
causing a forfeiture.’ 

In the subsequent history of the law right of property in the 
broad sense in which Bracton had used it became split into the 
right of property, or ‘mere right’ of the writ of right, and the right 
of possession, which was the foundation of the writ of entry. At 
least such was Blackstone’s classification,!”® and this was not with- 
out justification, for the writs of entry, which with Bracton were 
proprietary, had in time come to be deemed possessory instead.'”® 
The nomenclature is immaterial. Blackstone’s right of possession, 
like his right of property, might exist apart from the actual seisin 
or be united with it,!”’ and Blackstone himself recognized that when 
the older authorities spoke of the conjunction of right and seisin 
they were using ‘right’ to include both his right of property and 
right of possession.” And when they were speaking of the separa- 
tion of right from seisin or that an estate was put or turned to a 
right they were likewise using right in this broad sense,'”* although 
here Blackstone slipped and identified it with the mere right of the 
writ of right.!®° 

Using right in the broad sense of proprietary right, and not in 
the narrower sense of the ‘mere right’ of the writ of right, the 
history of the law from Bracton’s time to the present has been the 
history of the gradual triumph of right over seisin until seisin gave 
way to possession, as we have seen, and the idea of an estate turned 
to a right became obsolete. Instead of an estate turned to a right 
we have land in the adverse possession of another.!*! The story 
of that triumph is the story of how the right of property, though 
not invested with but separated from the seisin, gradually gained 


174 Sugden’s note to GILB. USEs, 232. 

175 2 CoM., c. 13. 

176 See 2 POLLOCK AND MAITLAND, 72. 

177 2 Com. 196. 

178 Td., 199. See supra, n. 151. 

179 This is clear from the fact that disseisin was the most common occasion of an 
estate being turned to a right and that in such a case the one entitled was by no means 
put to his writ of right. See Butler’s note (1) to Co. Lir. 332b. 

180 2 Com. 197. Blackstone clearly misreads Coke (Co. Lit. 345a), who refers to an 
estate turned to a right by a disseisin and even by a descent. Butler, with Blackstone 
in mind, recognizes that ‘right’ in its strict technical sense had come to mean the right 
of the writ of right but interprets’ the expression ‘an estate turned to a right’ in the 
broad sense of Coke (note (1) to Co. Lrr. 332b). 

181 Infra. 
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substance and life, of how it gradually drew to itself the right to 
enter until it was the exceptional case where the one who had the 
right of property had to resort to his action,'* of how right of entry 
and right of action became the technical terms to describe the right 
of property when it was separated from the seisin except where 
both entry and action were gone and the naked right was all that 
remained,!* of how right of entry finally displaced right of action !™ 
but was itself pushed aside first by tenancy at sufferance,!® then 
by disseisin at election,'** until finally it was displaced by adverse 
possession and right of property became a true ownership.!*” 

As long, however, as right of entry remained a technical term 
of the land law, what gave it vitality was that it was something 
more than its name implied. Just as recovery in ejectment meant 
little unless the recoveror had some right or interest in the land 
which entitled him to hold the land after the recovery,!** so the 
right of entry meant little in itself. What gave it vitality was the 
title or interest, the right of property, back of the right to enter 
and which would be realized in possession by the entry.!®° Right of 
entry was therefore not properly a mere right to recover the land. 
It was a right to enter and to enjoy such right of property as the 
holder had. It was right of entry plus right of property. Logically 
the order should have been reversed. 

The gradual extension of the right of entry has been depicted by 
Maitland. Bracton and the judges of his time had a compre- 
hensive and rigorous system of possession.’ In the ordinary case 
four or five days was all that was allowed the disseisee to re-enter.!” 
Until then, according to Bracton, the disseisee was still seised in 
mind though not in body.’ The disseisor had the natural posses- 
sion but not the civil. Acquiescence for that period gave the 
disseisor both kinds of possession. He was thenceforth entitled to 
an assize against the disseisee who attempted to enter and thus had 

18 Infra. 18 Infra. 

1&4 Infra. 185 Infra. 

186 Infra. 187 Infra. 


188 Sedgwick and Wait, 3 SELEcT Essays, 611, 629. 

189 Apams, EJECTMENT, 4 Am. ed. by Waterman, 391; SEDGWICK AND WAIT, 
TRIAL OF TITLE TO LAND, § 510. 

19 The Beatitude of Seisin, 4 L. Quart. REv. 24, 286. 

191 Maitland, 4 L. Quart. REV. 26, 34. 

1% [d., 29; 2 POLLOCK AND MAITLAND, 50. 

1% Jd; BRACTON, fol. 38. 1% BRActTOon, ff. 163b, 209b. 
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a certain right of possession or right of property which would 
descend to his heir.!* Britton gave a new turn to this by requiring 
‘title’ to the freehold of the plaintiff in the assize, although the 
sufferance and negligence of the true owner might suffice for this 
‘title.’ 6 ‘Titled’ possession was now alone protected against the 
self-help of the disseisee and acquiescence soon lost its hold as a 
kind of ‘title.’ Entry on the disseisor became lawful no matter 
what the length of his holding.’*’ It became a maxim of the law 
that to be free from entry the tenant must be ‘in by title’ and not 
‘in by tort,’*8 and a note to Britton supposed to be by John of 
Longueville, a justice of Edward the Second’s time, tells us that 
there were but two kinds of title, inheritance and purchase.’*? For 
a hundred years or more the right of entry seems to have stopped 
at this point 7°° but the test was a hard one to apply. The feoffee 
in fee of a tenant for years was in by title but after the statute of 
Westminster IIT he was a party to the disseisin.*” He was in by 
title but it could not be said that he was not in by tort. Evena 
feofiment subsequent to a disseisin might be in bad faith, but ques- 
tions of good and bad faith were beyond the ken of the law courts 
and the feoffment proved a poor stopping point.** In the time of 
Henry IV the alienee still seems to be protected,™ but in 32 Henry 
VI [1454] °° we find Littleton stating the law much as it appears in 
his Tenures. Henceforth it was only a descent cast that would toll 
an entry.*% 

Even the cutting off of the entry by a descent cast might be 
avoided by a mere entry and claim within a year before the dis- 
seisor’s death.2** And if there was danger of personal violence from 
such entry it was sufficient to make the claim as near the land as 
possible.*** To be sure that claim should be made within a year 
of the disseisor’s death it was desirable that it should be made each 





1% BRAcTON, ff. 163b, 209b. See also fol. 434b, quoted supra, p. 606. 

186 ; Britton (Nichols), 309-310; Maitland, 4 L. Quart. REv. 24, 39. Bracton, 
however, also referred to time as a kind of ‘title.’ See ff. 165b, 39. 

197 Maitland, 4 L. Quart. REv. 286, 296. 

1% Jd., 287, 296. 1% ; Britton (Nichols), 309. 

200 Maitland, 4 L. Quart. REV. 286, 296, 298. 

2a Jd., 296. 202 Stat. WEsT. IT, c. 25. 

28 Maitland, 4 L. Quart. REv. 286, 298. 24 'Y. B. 7 HEN. IV, 17-10. 

2% Y. B. 32 HEN. VI, 27-16. 

206 Maitland, 4 L. Quart. REV. 298, 286. 207 Lrt., §§ 421, 422, 424. 

208 Jd., § 421. 





SEISIN AND DISSEISIN 611 


year and so it came to be known as continual claim.” A statute of 
Henry VIII” provided that no claim need be made to prevent 
the tolling of an entry until the disseisor had been in possession for 
five years, and although this was confined by the courts to cases 
where the land descended from the disseisor himself and not from 
his feoffee or donee, or from an abator or intruder,” the statute 
cut down the tolling of entries to comparatively rare cases.” 

The loss of the right of entry and the relegation of the one en- 
titled to his right of action was sometimes termed a discontinuance, 
but more properly discontinuance applied to cases where there was 
no entry but merely a right of action from the first.% The three 
instances of discontinuance adduced by Littleton were feoffments 
in fee simple by a husband seised in right of his wife,* by a tenant 
in tail,?4> and by an abbot seised in right of his monastery.”* The 
transferee had a lawful interest during the life of the husband, 
tenant in tail, or abbot, and no entry was given the wife, issue or 
successor, but on the death of the tortious transferor they were 
put immediately to their action.2” These cases of discontinuance 
were also reduced to a minimum by legislation of Henry VIII.” 
The wife was given an entry after her husband’s death ** and the 
monasteries were dissolved. Already by means of a common re- 
covery it had become possible to do much more than discontinue 
an estate tail, it had become possible to destroy it.“° Discontinu- 
ance even in its broad sense had become an anomaly, even a rare 
anomaly." It was not until almost three hundred years later, 
however, that the discontinuance was eliminated and the one en- 
titled ensured in all cases of his right to enter. By the Real Prop- 
erty Limitation Act of 1833 it was enacted that no descent cast, 
discontinuance, or warranty should toll or defeat any right of entry 
or action for the recovery of land.?” 

The same year that the husband was prevented from discon- 
tinuing his wife’s land was passed the so-called Pretended Title 
Act. It was not couched in the technical language of seisin or 





20? Lit.., § 423. 210 32 HEN. VIII, c. 33. 

21 See Co. Lit. 238a, 256a. 212 Maitland, 4 L. Quart. REV. 299, 290. 
13 Butler’s note (1) to Co. Lit. 325a. 4 § 504. 15 § 595. 

16 § 593. 217 Butler’s note (1) to Co. Lit. 3254. 

218 Maitland, 4 L. Quart. REV. 290. 219 Stat. 32 HEN. VIII, c. 28, § 6. 

20 Maitland, 4 L. Quart. REV. 290. 21 Td., 2900 


72 3 & 4 Wm. IV, c. 27, § 30. 23 32 HEN. VIII, c. 9, § 2. 
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entry but indirectly it did much to develop right of entry as a 
technical term of the law and to place the non-transferability of 
non-possessory rights on the plausible ground of the avoidance of 
maintenance. 

The Statute of Uses [1536] had provided in the bargain and sale, 
and the like, a medium adapted for the transfer of mere rights.” 
It did not go further and make such rights transferable, for it was 
applicable only where the transferor was seised. On the other 
hand, it did not prohibit such transfers, and there were apparently 
those who when out of possession availed themselves of the new 
forms of conveyance.” At any rate, four years later we get the 
statute ‘‘against maintenance and embracery, byeing of titles 
&c,”’ 6 one section of which was aimed directly at the new con- 
veyances. These were not to be made use of unless the transferor 
or those under whom he claimed had been in possession of the land 
one year next preceding the transfer, on pain of forfeiture of the 
value of the land by the seller and, in case of guilty knowledge, by 
the buyer also.’ There was to be an end to the trafficking in 
disputed titles. 

The drastic requirement of a year’s possession was too much for 
Montague, C. J., and in Pariridge v. Strange ** he expressed the 
opinion that the statute should be read in the light of reason. By 
repunctuation of the statute he took it to refer only to transfers by 
persons out of possession and arrived at the desired result that 
“in this point the statute has not altered the law, for the common law 
before this statute, was, that he who was out of possession, might not 
bargain, grant, or let his right or title, and if he had done it, it should 
have been void. Then this statute was made in affirmance of the com- 
mon law, and not in alteration of it, and all that the statute has done is, 
it has added a greater penalty to that which was contrary to the com- 
mon law before.” 


Henceforth maintenance became the accepted ground for the non- 
transferability of non-possessory rights ”* and their attempted 
transfer was even sometimes referred to as a common-law crime.”° 
There was little foundation for either of these views in Montague’s 





24 See supra. 25 See the preamble to 32 Henry VIII, c. 9. 
26 32 HEN. VIII, c. 9. 27 Td., § 2. 

28 1 Plow. 77, 88. 

29 Co. Lit. 213b; Lampet’s Case, 10 Co. Rep. 46b, 48a. 

230 Hawk. Pt. Cr., Bk. I, c. 86, § 1. 





SEISIN AND DISSEISIN 613 


opinion or in the earlier authorities.4! Almost certainly it was 
seisin and not maintenance that he had in mind. 

Montague’s offhand statement of the old law of seisin raises the 
question as to how far the right of entry was, prior to the Pretended 
Title Act, a non-transferable, non-transmissible right. The con- 
fiscatory legislation of Henry VIII raised many questions as to the 
transfer of non-possessory rights and the judges thought they saw a 
difference in the old books between the transferability of an action 
or of a condition on the one hand and of an entry for a disseisin or 
the like on the other.*” These older authorities involved the right 
of the lord to escheat or wardship where the tenant had been dis- 
seised and there had been no feofiment or descent cast at the time 
of his death.“* They were not therefore exceptional cases based 
on the sovereignty of the king, as were the cases involving forfeiture 
of chattels.“* Both Maitland *° and Ames*® associate these in- 
stances of the transmissibility of rights of entry with Coke, but for 
once Maitland is misleading. The authorities he cites *’ show that 
the rule allowing escheat in these cases was well settled in the time 
of Richard II ** and Henry IV,”* although there was somewhat of 
a reaction later.“° Brian, C. J., saw their inconsistency with his 
thesis that a trespass changed property in a chattel into a non- 


transmissible right and so denied them,™! but in so doing contra- 





%81 See Winfield, 35 L. Quart. REV. 50, 72. 

282 Winchester’s Case, 3 Co. Rep. 1a, 2 (1583). 

2% The main authorities as to escheat and forfeiture of rights of entry and action 
are given by Maitland, 3 SELect Essays, 591, 599, n. 2. As to wardship in like cases 
see the authorities cited in Butler and Baker’s Case, 3 Co. Rep. 25a, 35a, and Co. Lit. 
76b. 

234 See Ames, 3 SELECT Essays, 541, 558. 

35 3 SELECT Essays, 591, 598. %6 Td., 541, 545, 0. 2. 

87 Td., 591, 590, N. 2. 

88 Fitz. Abr. Entre Congeable, pl. 38. (Hil. 3 Ric. II.) 

39 'Y. B. 7 HEN. IV, 17-10. See also Y. B. 2 HEN. IV, 8-37. 

240 There was no denial of the right of the lord to enter in the later cases except by 
Brian, but whereas Hankford had held that the allegation that the tenant died seised 
was non-traversable (Y. B. 2 Hen. IV, 8-37), and Fortescue would have allowed the 
lord both the writ of escheat and the writ of right of escheat, though the tenant 
did not die seised (Y. B. 37 HEN. VI, 1-1), Pole contra, Littleton would have allowed 
the entry but not the writ (Y. B. 32 HEN. VI, 27-16), and Brian made the same dis- 
tinction (Y. B. 15 Ep. IV. 14-17). Fitzherbert would have allowed both the writ 
of escheat and the writ of right of ward in such a case (Fitz. Nov. Brev. 144), and 
his opinion probably settled the matter. 

“1 Y. B. 6 HEN. VII, 9-4; Y. B. 10 HEN. VII, 27-13. 











614 HARVARD LAW REVIEW 


dicted his earlier statement that the lord had an entry in such a 
case.” 

The transmissibility of the entry in these cases seems to have 
stopped where the entry itself stopped for so long: at the point 
where the adverse holder was in by title and not by tort.2* This 
transmissibility was not necessarily inconsistent with the inability 
of the older law to conceive of the transfer of a right which could 
not be realized in a seisin, for the older law seems to have been 
deeply influenced by Bracton’s view that the disseisee might retain 
civil possession after the loss of the natural possession.“ Butler’s 
statement, that when the right of entry was lost and the party could 
only recover by action there was a discontinuance of the posses- 
sion,” is strictly in accord with Bracton’s view.** And the well- 
settled rule of the common law that a right of entry would and a 
right of action would not support a contingent remainder was based 
on the idea.that as long as the right to enter continued, the estate, 
and therefore the seisin, continued in contemplation of law.?!” 
Fearne’s explanation was that ‘whilst a right of entry remains 
there can be no doubt but the same estate continues; since the 
right of entry can exist only in consequence of the subsistence of 
the estate.” “8 The same idea was back of the familiar notion that 
a right of entry in contrast with a right of action was a right of 
possession. It seems probable that the reaction against the 
escheat of entries which we find in Littleton’s and Brian’s time was 
a result of the great extension of the entry which had then taken 
place and the establishment of the general incompatibility of right 
of entry and seisin in law.” 





242 See supra, n. 240. 243 See supra, p. 610. 

44 See supra, p. 609. 245 Note (1) to Co. Lit. 3258. 246 Fol. 164. 

247 Archer’s Case, 1 Co. Rep. 63b, 66b; LEAKE, PRopERTy IN LAND, 42; WILLIAMS, 
REAL PROPERTY, 22 ed., 375; CHALLIS, REAL PROPERTY, 121. 

248 CONTINGENT REMAINDERS, 6 ed., 285. 

249 See CHALLIS, REAL PROPERTY, 89; LiGHTWooD, POSSESSION, 77; WILLIAMS, 
REAL PROPERTY, 22 ed., 375. 

250 LIGHTWOOD, POSSESSION, p. 46, says: “The extension of the right of entry was 
not accompanied by any corresponding prolongation of the seisin in favour of the 
disseisee, and the disseisin might be complete, although the disseisor’s right of entry 
still existed.” This would seem to be true in general of the law of Littleton’s time, 
but to be doubtful as to the time when the rule that entry depended on whether the 
tenant was in by title or in by tort was still in force. As to the incompatibility of right 
of entry and seisin in law in the classic land law see CHALLIS, REAL PROPERTY, 234, 
and Maitland, 3 SrLect Essays, 591, 507. 
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Until right of entry and seisin in law did become generally in- 
compatible there would seem to have been nothing more difficult 
about the transfer, as well-as transmission, of the right of entry 
than about the transfer of any other interest of which there was 
seisin in law.**! Livery in deed would not have been available 
because it meant actual seisin, but there was livery in law, and in a 
case in the reign of Edward III it was stated that where one dared 
not approach certain lands for fear of death, a charter of feofiment 
of the same might yet be made effectual through parole claim and 
livery within the view.” The case in mind seems to have been a 
livery within the view by a disseisee, but it does not appear clearly 
whether the claim was to be by the feoffor prior to the livery °** 
or by the feofiee afterwards so as to constitute an entry in law.?™ 
Any claim sufficient to prevent the tolling of an entry by a descent 
cast would seem to have been sufficient in cases of this kind also.” 

Furthermore, that there was no well-settled rule in the Middle 
Ages that rights of entry because of a disseisin were not trans- 
ferable *°° is evident from the failure of Brian, C. J., to refer to 
such a rule when he ransacked the law of real property to support 
his thesis that his ‘right of property’ in chattels was not trans- 
ferable.2*7 The nearest he could come to it was that when a man 
had been disseised of rent, he could not grant it over.** When 
the Statute of Uses, therefore, provided a medium adapted to the 
transfer of such rights, it may well have been that but for the Pre- 
tended Title Act their transfer would have become general. Cer- 
tainly thereafter their non-transferability was placed not on any 
inherent defect in their transferability but on the ground of the 
avoidance of maintenance. 





51 The possibility of using livery in law in such a case was first brought out by 
Costigan, 19 Harv. L. REv. 267, 272. 

282 38 Ass. pl. 23; 13 Vin. Abr. 184; Coxe’s Law Tracts, 265, 266; Co. Lit. 48b; 
Costigan, 19 Harv. L. REv. 273, n. 3. 

253 See 13 Vin. Abr. 184 and Cokr’s Law TRACTS, 265, 266. 

254 See Co. Lit. 48b and Bro. Apr. Assise, pl. 349, Feoffment, pl. 32. 

255 Co. Lit. 48b. 

256 In § 347 of his Tenures, Littleton is referring to entries for condition broken 
and not to entries in general. Coke’s commentary is much broader. See Co. Lit. 
214a. j 

257 'Y. B. 6 HEN. VII, 9-4; Y. B. 10 HEN. VII, 27-13. 

268 Y. B. 10 Hen. VII, 27-1 3. In his statement that the grant of rent of which one 
had been disseised would be void, Brian is contradicting Littleton (§$§ 589, 590, 591). 
Littleton’s opinion was that such a disseisin was a disseisin at election. 
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The cases arising under the Pretended Title Act were never 
numerous in England.™® They were mostly suits for penalties 
under the act. Not until 1845 does it: seem to have been decided 
that a transfer in violation of the act was void. No attempt 
seems to have been made on the part of a grantee to sue in the 
grantor’s name, although this was allowed in the case of a chose in 
action as early as the time of Henry VII." A considerable number 
of the early cases involved leases to try title *® and the decision 
that their execution without entry came within the penalties of the 
act 7 had important consequences. In the early stages of eject- 
ment to try title it made entry and right of entry a prerequisite for 
ejectment,?“ and while the necessity of an entry was afterwards 
avoided by fictions *® the necessity of a right of entry remained.” 
This did much towards giving right of entry the prominence it had 
in the 1700’s and 1800’s and prevented ejectment from being the 
universal action for the recovery of land for two hundred years.*” 

That the general adoption of the terms ‘right of entry’ and 
‘right of action’ to indicate the respective rights of the disseisee 





259 The cases in chronological order are: Partridge v. Strange, 1 Plow. 77, 1 Dyer, 
74b; Waly v. Burnell, Dal. 56, pl. 1; Gerrarde v. Worseley (lease to try title), 3 Dyer, 
374a, 1 Anderson, 75; Stamp’s Case, 3 Leon. 78; Slywright v. Page (1. t. t. t.), Moore, 266, 
Gould. 101, 1 Leon. 166, 1 Anderson, 201; Finch v. Cokaine (1. t. t. t.), Sav. 95; Taylor v. 
Brounsal, 2 Leon. 48; Mowse v. Weaver, Moore, 655; Leigh v. Helyar (1.t. t. t.), Moore, 
751; Robinson’s Case (1. t. t.t.), 2 Brown. & G. 271; Flower’s Case, Hobart, 115; King ». 
Hill, Cro. Car. 232, Godb. 450; Goodwin v. Butcher, 2 Mod. 67; Kennedy ». Lyell, 
15 Q. B. D. 491 (1885). 

260 See Doe d. Williams v. Evans, 1 C. B. 717 (1845), and Jenkin 2. Jones, 9 Q. B. D. 
128 (1882). 

261 See Sweet, 10 L. QuarT. REV. 303, 310. 

262 See supra, n. 250. 

268 Tt was argued by Anderson, J., Gould. 101, that even though the one who had 
title, entered and executed the lease while temporarily in possession, it was within 
the statute, but in Finch v. Cokaine, supra, and Robinson’s Case, supra, it was held 
that this would not be so if the lease to try title were made to a son, servant, or other 
inferior. And in such a case Coke would have made the validity of the lease to try 
title the general rule. Co. Lit. 369a. But if the lease were made or sealed by one out 
of possession, there would seem to have been no question but that it was within the 
statute. See also RUNNINGTON, EyJECTMENT, 1 Am. ed. 145, and 3 Bi. Com. 201. 

264 3 Bi. Com. 201; ADAMS, EJECTMENT, 4 Am. ed. by Waterman, 12. 

265 3 BL. Com. 202. 

266 3 Bi. Com. 206; ADAMS, EJECTMENT, 4 Am. ed. by Waterman, 12. 

267 ; PRESTON, CONVEYANCING, 247, suggests that if the confession of lease entry 
and ouster had been carried to its utmost extent, it would in strictness have been an 
admission of the lessor’s seisin. This would have enabled one to bring ejectment not- 
withstanding a discontinuance. 
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and discontinuee was contemporaneous with the use of ejectment 
to try title will be evident to any one who searches for those terms 
in the pages of Littleton and Coke. ‘Entry,’ ‘right and title to 
enter,’ 7° ‘cause to enter,’?”° ‘title to enter,’*” ‘title of entry,’ ?” 
appear frequently in Littleton, but ‘right of entry’ seems to be used 
only twice;?" and while Coke in his Commentaries corrects Little- 
ton for using ‘title of entry’ when ‘right of entry’ would be more 
accurate,’ he seldom uses ‘right of entry’ himself.2”> The differ- 
ence in this respect between Coke’s Commentaries and Butler’s 
Notes is very marked. And Blackstone in his famous chapter on 
titles does not mention right of entry, but has much to say of pos- 
session, right of possession, and right of property.?”* Is it not likely 
that the necessity for distinguishing between the entry which was 
confessed in the action of ejectment and the right to that entry 
which was not confessed and marked the limit between ejectment 
and the old real actions was the cause of the sudden ubiquity of 
‘right of entry’ in the books. Even with Fearne ‘right of entry’ 
had no distinct personality but was merely incidental to the “‘sub- 
sistence of the estate’’?”’ of the disseisee, as with Bracton it was 
incidental to his civil possession.?”* In truth right of entry and 
right of action were helpful terms of art in the law of real property 
as long as the distinction between devestment and discontinuance 
prevailed and when that vanished their reason for existence ceased. 

It has already been noticed that the most notable survivals of 
the old seisin in the modern system of land law were the fine and 
the recovery and the tortious feoffment.?”? In order that a recovery 
should bar an estate tail there had to be a good tenant to the prae- 
cipe **° and strangers to a fine might avoid the barring of their right 
under the statutes 4 Henry VII, c. 24, and 32 Henry VIII, c. 36, 
notwithstanding a non-claim of five years, by a plea of partes finis 
nihil habuerunt.?*' In either case a freehold estate was necessary. 

268 Bk. III, c. 6. 269 §§ 304, 403, 414. 

270 §§ 402, 405, 417. 27 §§ 419, 421, 420. 


272 §$§ 426, 427, 428. 273 §§ 430, 633. 
274 Co. Lit. 252b. 


275 Instances of the use of ‘right of entry’ by Coke are Co. Lit. 245b, 252b, 258a, 
266a. 

276 2 CoM., c. 13. 277 Supra, p. 614. 

278 Supra. 279 Supra, p. 602. 
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In the case of the entail it was essential to the proper working of 
family settlements that the remainderman or reversioner in tail 
should not bar the estate without the concurrence of the life ten- 
ant,”®? and in the case of the fine with proclamations the rule that 
the fine might be avoided if the parties to the fine had nothing in 
the land was thought worthy of an express saving clause in the 
statute.” But if the bare possessor could by a tortious feofiment 
create a good tenant to the praecipe or confer a tortious freehold 
sufficient to support a fine, these rules meant little, for the feoffor 
to his own use would straightway be invested with the seisin by 
the statute of uses 4 and no apparent change of possession take 
place. Accordingly we find the judges in Coke’s time looking with 
suspicion on feofiments entered into with such a purpose by those 
having particular interests and apparently inclined to regard them 
as fraudulent per se.”®° Later judges took much the same view,”°® 
and especially Lord Mansfield. In the much maligned case of 
Taylor d. Atkyns v. Horde,”*" he not only pronounced them fraudu- 
lent 8° but went much further. His reasoning would have de- 
prived the feoffment of any tortious operation **° and would have 
confined the old notion of an estate turned to a right or, as it had 
long become, the doctrine of the tortious freehold, to cases where 
one held under a valid fine with proclamations 7° or there had been 
a discontinuance.”! For disseisin he would have substituted dis- 





28 Probably the greater part of the land of England was, and possibly still is, held in 
strict settlement, that is, under limitation to the settlor for life with successive re- 
mainders in tail to the sons. When the settlor’s eldest son becomes of age, a resettle- 
ment is made. The successful working of the scheme depends on the concurrence of 
the life tenant and the tenant in tail in remainder in the resettlement. See Underhill, 
3 SELECT Essays, 673, 674. See also 1 Burr. 116. 

283 4 HEN. VII, c. 24, § 10. 

284 This is noticed by Butler at the end of his note (1) to Co. Lit. 330b. 

285 See Fermor’s Case, 3 Co. Rep. 77a, 79a. Coke lays stress on the fact that the 
feoffor remained in possession and continued to pay rent and in such a case it became 
established law that the fine based on the feoffment was a nullity (see Thomas’ note 
(R) to 3 Co. Rep. 79a and 2 SANDERS, USES, 16), but the disfavor of the judges was not 
confined to cases of this kind and apparently extended to all cases where there was an 
attempt to circumvent the Statute of Fines by means of a tortious feoffment. 

286 See particularly the opinion of Hale, C. J., in Whaley v. Tankard, 2 Lev. 52. In 
Parkhurst v. Smith, Willes, 327 (1741), Willes, C. J., assumed that a feoffment would 
be effective in such a case, but held that a fine by a tenant for years was not equivalent 
to a feoffment for this purpose. 

287 y Burr. 60 (1757). 288 Td., 114-1109. 

289 Td., 114. 290 Jd,, 111-112. 29 Jd., 107. 
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seisin at election.” This necessitates our retracing our steps for a 
minute. 

If right of entry had its advantages over right of action, it was 
much better still for the owner if his estate were not turned into a 
right at all. We see this at work very early in the law. Thus, as 
we have seen, Bracton denied the loss of seisin till entry was gone.?% 
And whereas with Bracton the heir before entry had merely a 
right,?* by the time of Littleton he had seisin in law.?® So in 
Littleton 7°* we find that where the younger son anticipated the 
heir it was presumed that he entered claiming as heir, and his 
death did not cut off the entry of his elder brother.”®” Again, no 
estate was devested where a man of his own head occupied lands 
and claimed nothing but at will.?°° 

For a time it looked as if the bare possessor who was neither a 
lawful tenant nor a tortious freeholder would receive the general 
appellation of ‘tenant at sufferance.’ Prior to the Statute of Uses 
this term had been commonly applied to the cestui que use in pos- 
session.”®? Such possession as he had was clearly compatible with 
the seisin of another. In like case was the tenant at will who held 
over after the death of the lessor and therefore after the deter- 
mination of the will,®°° or more broadly any one who occupied land 
of his own head without claiming anything but at the will of an- 





2% y Burr. 111-112. 283 Supra, p. 609. 

24 Supra, p. 606. 295 § 448. 

29% § 3906. See also Licntwoop, PossEssIoNn, 161. 

297 Coke, however, thought that the younger son had the fee and inferred that this 
was Littleton’s view from the fact that Littleton called the entry of the younger son 
an abatement. Co. Lit. 242a. 

298 § 461. Coke would have it that Littleton was referring only to the hold-over 
tenant and that the one who entered of his own head and occupied at will was a dis- 
seissor on the ground that a wrongdoer could not qualify his wrong (Co. Lit. 2714); 
but while Littleton probably had in mind the hold-over tenant, the case first sug- 
gested by his language is that of the squatter. See infra, n. 301. That Coke’s com- 
mentary states the law as changed in the time of Henry VIII, see infra, n. 306. 

299 + SANDERS, UsEs AND Trusts, 65; Y. B. 4 Ep. IV, 8-9; Y. B. 15 HEN. VII, 2-4; 
Basset v. Manxel, 2 Plow. (App.) 3; Kertw. 41b, pl. 2; Id., 42b, pl. 7; Id., 46b, pl. 2. 
But even according to Littleton a cestui que use in possession was like a tenant at will 
in that a release might be made to him (§ 464), and accordingly in later years both ces- 
tuis que trust and mortgagors in possession were treated as tenants at will (2 Lewin, 
Trusts, 677, LicHtwoop, Possession, 165), although the mortgagor was such only 
quodam modo (Moss v. Gallimore, 1 Doug. 279), and it was urged that he was more 
properly a tenant at sufferance. (Note to Keech v. Hall, 1 Smith L. C. 5 Am. ed., 659.) 

300 Bro. ABR. Tenant per copie, pl. 4, citing 21 HEN. VI, 37; Y. B. 21 HEN. VII, 38-47, 
per Brooke, of counsel. 
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other.2! The term ‘tenant at sufferance’ was applied to these also, 
but more especially to the hold-over tenant.* In order further to 
avoid the consequences of disseisin it was also applied to the tenant 
who held over after a term for years ** or after an estate for the 
life of another,®™ although in both these cases the hold-over tenant 
had been considered to have the fee in the time of Edward IV. 
But with this extension of tenancies at sufferance in the time of 
Henry VIII came also a limitation of their scope. According to 
Brooke *°* it became law that one who entered without authority, 
even though he claimed nothing but at the will of the owner, was 
not a tenant at sufferance but a disseisor. Only one who had 
entered by title could be a tenant at sufferance, and in Coke *” 
this came to be still further restricted to the hold-over tenant who 
had come in by lease and not by an estate created by act in law, 
as guardian in chivalry or tenant in dower or by curtesy. Coke’s 
definition of tenant at sufferance stereotyped it and its broader 
career was cut short. 

The tendency to limit the devesting of the freehold, however, 
would not down and it took the form of an extension of the doc- 
trine of disseisin at election. Disseisin at election appears in very 
modest form in Littleton,*** where the example given of it is that 


of a rent service in gross collected by force by one having no right 





80l See supra, n. 298. That Littleton’s language in § 461 was intended to include 
one who entered wrongfully as well as one who held over is borne out by 31 Lib. Ass. 
pl. 6, Y. B. 11 & 12 Ep. III, 46, Bro. Asr. Tenant per copie, pl. 7, 1 ROLLE ABR. 659. 

302 See Bro. ABR. Tenant per copie de court rol, tenant a volunte & tenant per suffrance, 
pl. 4, 7, 8, 20, but see pl. 15. See also the opinion of Bridgman, C. J., in Geary ». 
Bearcroft, O. Bridgman, 484, 488 (1666). 

30 Owen, 35; Sir Moil Finch’s Case, 2 Leon. 134, 143; Bro. Abr. Tenant per copie, 
pl. 15. 

804 Lord Zouche’s Case, 1 Dyer, 57b; Rouse’s Case, Owen, 27, 2 Leon. 45, Tupor, 
Leapinc Cases REAL Property, 1; Allen v. Hill, Cro. Eliz. 238, 3 Leon. 152. 

305 Y. B. 18 Ep. IV, 25-16; Y. B. 22 Ep. IV, 38-23. 1 TrrFAny, LANDLORD AND 
TENANT, 140, attributes to 2 Smita L. C. 533, note to Nepean v. Doe, Tupor, Leap- 
ING CASES REAL PROPERTY, 2 ed., 9, and Licutwoop, PossEssIon or LAND, 161, the 
suggestion that these tenancies were created to avoid the running of the statute of 
limitations and then proceeds to show that this was a chronological impossibility, but 
Smith’s statement is that “it was for the very purpose of preventing the true owner’s 
entry from being taken away, that the law originally raised such tenancies,” and it is 
submitted that such was the case. It was to avoid the effects of the old disseisin, not 
to avoid the running of the statute. 

306 Tenant per copie, pl. 15. 807 Co. Lit. 57b. 

808 §§ 588, 589. See also PoLLocK AND WRIGHT, Possession, 88. 
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to it. This could be treated as a disseisin of the rent and an assize 
brought against the pernor, or treated as no disseisin and the rent 
distrained for or granted over. Rents lay in grant, and of them 
there could be no discontinuance or devestment.*® Coke barely 
touches on disseisin at election,*!° but in the time of Charles I *” 
three judges in the King’s Bench to one declared that a lease for 
years by a tenant at will was no disseisin but a disseisin at election, 
“‘and so much the rather for the great mischief which would ensue, 
if one who hath a tenant at will, who makes a lease for a small 
time, and the first lessor, not knowing thereof, levies a fine for a 
jointure for his wife, or to perform his will, or to other uses, etc., 
if he should be adjudged disseised, . . . many should lose their 
inheritances.” This was directly contrary to the decision in Rouse’s 
Case * in the time of Elizabeth and was contrary to Coke.** 

But Coke had stood between the old system of land law and 
the new,*"* while Lord Mansfield was the embodiment of the new. 
The latter seized on disseisin at election as laid down in Blunden v. 
Baugh, and would have given it an extension that would have left 
little of the tortious feofiment or of disseisin in general.** He said 
that the changes in the land law had left “little but the names of 
feoffment, seisin, tenture and freehold; without any precise knowledge 
of the thing originally signified, by these sounds.” *® He saw that 
ejectment had made the necessity of entry an anomaly,” that the 
theory of ejectment differed im toto from that of disseisin, in that 
the latter involved the devesting of the freehold, while the former 
was based on the dispossession of one who was not a freeholder.*"® 
He held, therefore, that the right to bring ejectment without a 
previous entry was a right to treat any wrongful holding as a dis- 
possession instead of as a disseisin, and that accordingly every such 
holding was a disseisin merely at the election of the one entitled.* 
This was of course revolutionary. It profoundly dissatisfied the 

39 Co. Lit. 306b, 323b. 

810 The principal passages in the commentaries are those cited in the preceding note. 

st Blunden v. Baugh, Cro. Car. 302, 305 (1632). 

312 Owen, 27, 2 Leon. 45, Tupor, LEapING CASES REAL PROPERTY, I. 

318 See Hargrave’s note (3) to Co. Lit. 57a. 

314 Butler’s Preface to Co. Lit. xxiii. 

318 Taylor d. Atkyns v. Horde, 1 Burr. 60, 107 (1757). 

316 Td., 108. 


817 Td., 111-112. 
18 Jd., 111, 113. 19 Td., 112. 
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conveyancers,®”” but it seemed ‘good sense’ to Lord Mansfield’s 
successors *2 and it dealt a blow to the old disseisin from which it 
never recovered.*2 The elimination of disseisin, however, was left 
for the reform legislation of the next century.” 

It is from Lord Mansfield’s time that the notion of an estate 
turned to a right or the doctrine of the ‘tortious freehold’ has been 
generally termed disseisin. Already disseisin had been used to 
indicate the acquisition of a tortious freehold whether by a disseisin 
properly so-called or by an abatement or intrusion, and it was 
natural that this should have been extended to indicate any ac- 
quisition of a tortious freehold even by a deforcement or discon- 
tinuance in contrast with the bare possession of the now prominent 
disseisor at election. Preston used disseisin in this broad sense *° 
and it is in this sense that it is used by Ames. 

Disseisin at election, however, was at best but a negation of dis- - 
seisin. It meant that the old estate was not devested, that it was 
not changed to a right, but it preserved the ancient terminology 
and was not a positive expression of the new order. Dispossession 





#20 See Butler’s note (1) to Co. Lit. 330b; 2 Preston, ABSTRACTS OF TITLE, 280; 
CHALLIS, REAL PROPERTY, 3 ed., 405, and Maitland, 3 SELEcT Essays, 600, n. 3. 

81 Abbott, C. J., in Doe v. Lynes, 3 B. & C. 388, 402 (1824); Graham, B., in Jerritt 2. 
Weare, 3 Price, 575, 598 (1817). The same controversy involved in Taylor v. Horde 
again came before the King’s Bench twenty years later (Doe v. Horde, 2 Cowp. 689 
(1777)) and Lord Mansfield refrained from sitting on it, but the judges placed them- 
selves on record as approving his views. 

82 In Goodright v. Forester, 1 Taunt. 578 (1809), Jerritt v. Weare, supra, and in 
Doe v. Lynes, supra, Preston made determined effort to get the courts to disavow the 
doctrine laid down by Lord Mansfield in Taylor v. Horde, but with what success may 
be judged from the following comment of Chancellor Kent on Jerritt »v. Weare. “In 
that case, Baron Graham, in delivering the opinion of the court, observed, that the 
principle of the decision in Taylor v. Horde rested on a foundation not to be shaken; 
and he spoke with even reprehensible harshness of the effort to revive the old doctrine 
of disseisin in its unmitigated force. Mr. Preston was not dismayed nor diverted from 
his opinions by that decision; and he says, in the preface to his third volume on AB- 
STRACTS OF TITLE, that he has stated his propositions on disseisin, though that decision 
was before him, with the fullest conviction of their accuracy. It is presumed, further, 
that Mr. Preston is the same person, who, as counsel, once more brought up and 
enforced his tenacious opinions on the efficacy of feoffment working a disseisin and 
creating a wrongful fee; and the K. B., in Doe v. Lynes (3 B. & C. 388), very peremp- 
torily rejected them. His views on this subject, as laid down in his treatises on prop- 
erty, may therefore be considered as essentially expelled from Westminster Hall.” 
4 Com. 488, n. (b). 

323 Supra, p. 602. 


84 See note to Taylor d. Atkyns v. Horde, 2 Smith’s Leading Cases, 495, 519. 
825 2 ABSTRACTS OF TITLE, 285. 
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was the alternative to disseisin and so might have been expected 
to take its place had not something better presented itself. This 
was ‘adverse possession.’ It seems to have been first used by Lord 
Mansfield in the very case of Taylor d. Atkyns v. Horde®* It 
immediately found favor. It was used to indicate the kind of 
possession that would set the statute of limitations running. Eighty 
years later it was said to have been engrafted by the courts upon 
the statute.**? It was therefore associated with a definite period of 
limitation from the first and this supplied the positive element that 
made it not a mere negation of disseisin but a substitution of some- 
thing better. As long as there was no operative statute of limita- 
tions some doctrine of a defeasible title which it would gradually 
become more and more difficult to defeat but which would never 
become perfectly good, would seem to have been almost inevitable. 
As soon as there was an operative statute of limitations, however, 
the essentially provisional nature of the possessory right until the 
running of the statute must have been manifest and any doctrine 
of defeasible title an anomaly. The significance of the blow which 
Lord Mansfield struck disseisin with his disseisin at election was 
that it left free play for the statute of limitations. There were 
those who would have fitted the statute of limitations into the old 
system and merely added it to the other casualties, such as descent 
cast, which the right of entry had to meet,**® but their view was not 
accepted.*?® This failure to distinguish the new adverse possession 
from the old disseisin is a story in itself and will be taken up in 
another place. 

That the doctrine of the tortious freehold should have fallen into 
such odium was largely due to the changed meaning which seisin 
had come to have. Blackstone and Butler stated the old doctrine 
that if A was disseised by B, while the possession continued in B, 
B had a mere naked possession.*° Here there was no identification 
of seisin with ownership or any modification of ownership,* and if 
the tortious feoffment had been thought of in these terms it would 





#6 7 Burr. 60, 1109. 

87 Nepean v. Doe, 2 M. & W. 894, goo (1837), per Sir W. W. Follett, of counsel. 

#8 Smith’s note to Nepean v. Doe — Taylor v. Horde, z Smith’s, L. C., 495, 530. 

%9 Doe d. Parker v. Gregory, 2 A. & E: 14 (1834), 3 GRAY, CASES ON PROPERTY, 
2 ed., 39. See also Licutwoop, PossEssion oF LAND, 162-164. 

0 2 Bi. Com. 198; Butler’s note (1) to Co. Lit. 239a. 

431 See Maitland, 3 Srtect Essays, 591, 600. 








624 HARVARD LAW REVIEW 


have met with more favor; but such was not the meaning of seisin 
that had generally come to prevail,’ nor was it the meaning of 
seisin advanced by the most conspicuous advocate of the tortious 
feofiment and the old disseisin in general, namely, Preston. In 
the case of Goodright v. Forester ** before the Exchequer Chamber 
Preston stated that ‘‘while the estate is vested, the owner retains the 
seisin of the estate: when the estate is devested, he no longer retains 
any ownership or seisin; for seisin and ownership are convertible 
terms.” *4 Again, “the ownership is in the person who has the 
seisin, though the right of defeating that ownership is in the person 
who has the right or title of entry.” ** This was not common law 
but Preston,*** and there is little wonder that the courts treated 
him with scant ceremony and that the Reform Parliaments were 
ready to wipe out disseisin root and branch. Ames took Preston’s 
doctrine and elevated it into a “working principle for the deter- 
mination of controversies for all time.” *’ If this be historical juris- 
prudence there is little to wonder at the disrepute into which it has 
fallen. 


(To be Concluded.) 


Percy Bordwell. 


STATE UNIVERSITY OF JOWA. 





382 See supra. 

33 1 Taunt. 578 (1809). 

84 Td., 588. See also 2 PresToN, ABSTRACTS OF TITLE, 285, where it is said that 
‘as soon as a disseisin is committed, the title consists of two divisions; first, the title 
under the estate or seisin; and secondly, the title under the former ownership.” 

%5 + Taunt. 578, 602 (1809). See also 2 ABSTRACTS OF TITLE, 396, where it is said: 
**A disseisor is in all other respects to be considered in the same situation as a rightful 
owner; with the difference, that his title is defeasible by the entry, or, according to 
circumstances, by the action of the rightful proprietor.” 

336 Preston’s treatment of disseisin calls to mind the following reference to Preston 
by Gray in his debate with Challis on determinable fees: “On the other hand in 
reading Mr. Preston, to whom Mr. Challis pays as much deference as so independent a 
writer can, I feel in fairyland, a very.tedious fairyland.” Rute AGAINST PERPETUI- 
TIES, 3 ed., § 778. 

87 3 SELECT ESSAYS, 541, 590. 
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PSYCHIC PHENOMENA AND THE LAW 


Credere nil sapiens amat, omnia credere simplex; 
Scilicit hic aliis credulus, ille sibi. 


T the outset the writer disclaims any desire to take a position 
one way or another upon the occurrence or the real nature of 
what are called psychic phenomena. He knows nothing more 
about them than may properly be expected of one who is moder- 
ately acquainted with the literature of the subject and has always 
been fond of ghosts.’ The position which the law takes is entirely 
independent of the true nature of the phenomena themselves, or 
of their actual occurrence, but depends only upon a belief in the 
minds of the living in regard to supposed actions of or communica- 
tions from the dead. No one can examine the literature of the 
subject, which has become very large, not only in English but in 
French, German, and Italian, without learning that in the presence 
of a kind of person described as a medium? there purport to occur 
communications from persons deceased, sometimes by rapping 
noises, sometimes by a voice speaking, but usually by what is 
called automatic writing, in which the hand of the medium writes, 
in a continuous script, apparently without conscious control, the 
supposed communications, the medium being either wide awake or 
in some cases in a state of trance. Automatic writing seems to be 
a fairly common phenomenon and has the advantage of leaving a 
permanent record.’ Modern spiritualism is based mainly on these 
supposed communications, beginning about seventy years ago. 
The alleged phenomena are very often simulated, either consciously 
by charlatans, some of them of the worst kind, or perhaps uncon- 
sciously by hysterics. Just what really occurs is not very clear. 
The curious things are the continual personation of the dead and 
1 The safest place to search for ghosts (always excepting the Bible) is in the Ency- 
CLOPEDIA BRITANNICA, where one should read Mrs. Sedgwick’s “Spiritualism” and 
Andrew Lang’s “Psychical Research,” “Apparitions,” “Hauntings,” “Crystal 


Gazing,” “Second Sight,” and especially “Poltergeist.” 


2 Compare Leviticus xix. 31; 1 Samuel xxviii. 3-25; ENCYCLOPEDIA BRITANNICA, 
article “Medium.” 


3 See Enc. Brit., articles “Automatic Writing” and “Divination.” 
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the selection of information by the supposed communicators. The 
important fact for legal purposes is that some people believe that 
they receive communications from the dead, and that under the 
influence of this belief they do various legal acts in which such a 
belief has legal importance. 

One must not approach the subject assuming that all of the al- 
leged communications are fraudulent. The reported cases, espe- 
cially where old people have been overreached, would make one 
ready to believe that all mediums are rogues. But only the cases 
of fraud get into the courts. Some of the mediums themselves 
believe in spiritualism. It would be a large order to condemn all 
professional mediums without investigation, and the professionals 
are insignificant in number compared with the amateur mediums 
who are to be found in every walk of life. Goethe, Victor Hugo, 
and Sardou are said to have written automatically. Many 
amateur mediums are undoubtedly sincere. 

It would be also an error to assume in advance that all the al- 
leged communications are unintelligent. It would not be unrea- 
sonable to expect intelligent communications from an intelligent 
medium, and in fact the communications are sometimes quite 
intelligent. It is like conversation. The communications some- 
times assume the shape of requests or commands. They may be 
insistent enough to control the will, intelligent enough to convince 
the intellect, appealing enough to sway the affections, assuming 
that the recipient of the communications believes them to be what 
they purport to be.’ There is a real legal problem here. 

It would also be an error to assume that all people who entertain 
spiritualistic beliefs are unintelligent. Not to mention a few 
prominent names of the hour in the scientific and literary world 
which have been identified with such ideas, most of us have known 
people who accepted such communications, and were, to say the 
least, intelligent enough to perform any kind of legal act. 





4 Spence, ENCYCLOPAEDIA OF OCCULTISM (1920), article “Automatic Writing.” 
The articles on “Mediums” and “Spiritualism” are worth consulting. 

5 For a vivid illustration of this from current literature, see MAGNUSSON’s Gop’s 
SMILE (from the Danish). 

6 Carnahan v. Hamilton, 265 Ill. 508, 107 N. E. 210, 215 (1914); Crumbaugh ». 
Owen, 238 Ill. 497, 87 N. E. 312 (1909); Raison v. Raison, 148 Ky. 116, 146 S. W. 400 
(1912); In re Sieb’s Estate, 70 Wash. 374, 126 Pac. 912 (1912); Steinkuehler ». Wemp- 
ner, 169 Ind. 154, 164, 81 N. E. 482 (1907). 
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In the interest of brevity I shall not use the word “alleged” 
before communications and other psychic phenomena, assuming 
that the reader will always consider it as there when they are 
spoken of. Since the writings of Swedenborg, almost everybody 
agrees that the communications come not from angels or demons, 
as was previously believed, but from human beings, spiritualists 
claiming that the communications, or some of them, are from 
human beings out of the body, or at least out of their own bodies,’ 
while the skeptics claim the communications come from the minds 
of living persons. In determining what legal effect is to be given 
to spiritualistic communications believed to be genuine by the 
recipient, the communications should be treated for legal purposes 
as if the supposed communicators had still survived, and made the 
communications.’ Justice and common sense require that the judge 
or jury should put themselves, as well as they can, for this purpose 
in the place of the believer. If, for example, a person believed 
that his dead mother told him to make a certain devise, the com- 
munication should be dealt with, so far as the believer is concerned, 
as if it had in fact been made by his mother. The more importance 
is given to these communications the easier it will be to break wills 
or contracts made under their control. In case of a gift or a will 
the same questions of fraud and undue influence arise as in case of 
communications from persons in the flesh. There is of course an 
additional factor which arises where the medium acts fraudulently 
or in bad faith. If the recipient of the communications believes 
them to be genuine, a confidential situation arises similar to that 
of a guardian, attorney, physician, or spiritual adviser, and gifts 
or legacies directly or indirectly in favor of the medium should be 
treated in the same manner as in case of other confidential relations 
which may have been similarly abused. One of the most cele- 
brated cases of this character ° is that of the gift to D. D. Home, 





7 See Enc. Brit., article “Possession.” A few authors still hold out for the theory 
of demons; works cited in article “Spiritism;’ Catnotic ENcycLopepiA. See also 
KIESEWETTER, GEHEIMWISSENSCHAFTEN, 749 (Leipzig, 1895). 

8 Robinson v. Adams, 62 Me. 369, 409 (1874). Although it is fully recognized by 
the decisions that belief in spiritualism is not an insane delusion, being based upon 
some evidence and believed by many people, upon the justice of the rule there is an 
analogy in the law of criminal responsibility where an insane person is given the 
benefit of his delusion as if it were true. 16 Corpus Juris, ror (1918). 

® Lyon v. Home, L. R. 6 Eq. 655 (1868). . 
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possibly the most famous medium on record, by an aged English 
woman who adopted him as a son, and gave him great sums under 
the advice, as she supposed, of spirits. She was allowed to recover 
the property on account of the confidential relation between the 
parties. The report of the case is quite interesting. Vice Chan- 
cellor Giffard pays his respects to spiritualism as follows: 1° ‘The 
system, as presented by the evidence, is mischievous nonsense, well 
calculated, on the one hand, to delude the vain, the weak, the 
foolish, and the superstitious; and, on the other, to assist the pro- 
jects of the needy and of the adventurer.” " It is interesting to 
note from the evidence reported that the supposed communications 
to Mrs. Lyon were made by the process of Home’s saying over the 
alphabet and waiting for raps. The ordinary principles of fraud 
and undue influence are sufficient to deal with the situation. Pay- 
ment for services as a medium is of itself a great temptation to 
fraud. The customer must have something for his money. Medi- 
umistic powers are said to be fleeting and wavering, so that phe- 
nomena cannot be produced at will and frequently cease entirely, 
for no apparent cause. 

The problem of spiritualism in the making of wills is largely one 
of undue influence.” Where the mind of the testator is controlled 
by the communications in which he believes, the testament may 
cease to be the expression of his own will; the will of another may 
be expressed in the testament instead of his own. The pressure 
exerted on the testator’s mind has been real and overmastering, no 
matter where it came from. 

If, however, the communications have not overcome the will of 
the testator, we are in the familiar realm of statements, suggestions, 
requests, and demands addressed to the testator. Reinforced by 
the belief of the testator in their genuineness, they may have great 
weight, perhaps even more than if the person from whom they are 
believed to come had made them before death, because of the nat- 
ural reverence felt for the dead and the very common idea that 
somehow the dead know more than the living or have been im- 
proved by dying. But these notions do not create a difference in 

10 Lyon v. Home, L. R. 6 Eq. 655, 682 (1868). 

1 See In re Willitt’s Estate, 175 Cal. 173, 165 Pac. 537 (1917). 

2 See In re Randall, 99 Me. 396, 59 Atl. 552 (1904); Irwin v. Lattin, 29 S. D. 1, 


135 N. W. 759, 763 (1912); Dalloz 1910, Part 5, p. 3, Trib. Civ. de la Seine, 30 Nov., 
1909. For the last citation I am indebted to Mr. Edward B. Adams. 
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kind. The mere fact that the will follows suggestions in spiritual- 
istic communications should no more avoid it than if the sug- 
gestions came from living persons whose influence upon the testator 
would have been as great. While a belief in spiritualism is not 
insanity, an actual monomania about spiritualism will avoid a will, 
just like any other insanity which affects its provisions.” 

Cases on witchcraft have been purposely omitted, as carrying us 
too far afield, although they may contain a little material which 
would be relevant here. Witchcraft cannot be explained completely 
unless we assume the presence sometimes of psychic phenomena.” 

In Addington v. Wilson™ the court held, in an interesting opinion, 
that a belief in witchcraft was not evidence of such insanity as dis- 
abled a person to make a will. A criminal case holding that a 
belief in witchcraft is not of itself an insane delusion is Hotema v. 
United States." 

In Burchill v. Hermameyer '* the plaintiff sued to recover back 
ten thousand dollars paid for stock in an oil company upon the 





13 Q’Dell v. Goff, 149 Mich. 152, 112 N. W. 736 (1907); Orchardson ». Cofield, 
171 Ill. 14, 49 N. E. 197 (1898). See generally notes in 37 L. R. A. 270 (1897) and 
15 L. R. A. (N. S.) 674 (1908). 

14 Especially is this true of the life of Saint Joan of Arc, who suffered as a witch. 
See Spence, Enc. Occ., article “Jeanne D’Arc,” citing her Life by Andrew Lang. For 
the skeptical view he cites her Life by Anatole France. Upon the whole subject see 
Spence, article “Witchcraft.” The latest theory is that witchcraft was the survival 
of an aboriginal cult. 1 WELLS, OUTLINE UNIVERSAL History, Am. ed., 373-374. For 
a list of articles about witchcraft in legal periodicals, see the writer’s article entitled 
“The Conjurer” in 7 Va. L. REV. 370, at page 373 (Feb., 1921). 

18 5 Ind. 137, 139 (1854). 

16 Note in 37 L. R. A. 272. 

17 786 U. S. 413, 421 (1902). The Twelve Tables punished bewitching another’s 
hanging fruit or spiriting away a crop from his fields, with death. Murrneap, RoMAN 
Law, 2 ed., 140; 1 STRACHAN-DAVIDSON, PROBLEMS OF THE ROMAN CRIMINAL Law, 
107. See also Jb., Vol. II., 173, 199; Scott’s VisicoTuic CoDE, 204-205; MOMMSEN, 
R6MISCHES STRAFRECHT, 639, 861; MENDELSOHN, THE CRIMINAL JURISPRUDENCE 
OF THE ANCIENT HEBREWS, 48, 56; CopE or HAmuRABI, § 2; von Bar, History oF 
CONTINENTAL CRIMINAL LAW, 45, 183, 226, 243; 2 REICHEL, COMPLETE MANUAL OF 
Canon Law, 62. That there never was any considerable evidence of the supernormal 
in witchcraft, see Note on Witchcraft by EpmunpD GURNEY, PHANTASMS OF THE Liv- 
ING, 172 (1886). Also at page 119 he says: “A few cases are recorded, on respectable 
authority, of .a remarkable susceptibility, shown by persons whom we might now 
recognize as hypnotic ‘subjects,’ to the conscious or unconscious influence of some 
absent person supposed to be a witch; and perhaps also of abnormal powers of dis- 
cernment on the part of the supposed witches themselves.” 

18 212 S. W. (Tex. Civ. App.) 767 (1919). For this case and a number of others 
herein cited the writer is indebted to the courtesy of the West Publishing Company, 
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ground of fraud, a part of the fraud being that plaintiff believed 
what the defendant was telling him about spiritualistic predictions 
that oil underlay the defendant’s land. The court says: 


“There was considerable other evidence relating to Spiritualistic 
communications as to the existence of oil underneath the lands in 
question, and we should perhaps notice the subject a little more par- 
ticularly. We do not care to say that spirits from the great beyond may 
not visit and communicate with the living, nor that it is impossible for 
man’s spiritual powers to be so developed and purified as to constitute 
a medium for communication with disembodied beings, for the phantasm 
of today is so often a reality of tomorrow. But these subjects belong to 
realms and powers that as yet must generally be classed as purely 
speculative, and not so established by evidences cognizable by the law 
which we are required to administer as to be classed as facts — as 
among proven things. Indeed, we think it may be said that a belief 
that the living, through the agency of a medium, can receive authentic 
information from the spirits of the dead, is, in the general acceptance of 
mankind, a species of delusion, and that such communications, in gen- 
eral acceptance, are of too unsubstantial a character to be received as 
representations of fact. We think, therefore, that the representations 
of the defendants, if any, to the effect that spirits had revealed, through 
a medium, the existence of oil in valuable quantities beneath the lands 
in question, must, under the circumstances of the case, be regarded as 
insufficient to form a basis for relief to plaintiff.” 


People not only consult mediums about making wills but about 
all sorts of business.2° We suggest that a much simpler way to 
deal with the problem is to treat the person who consulted the 
medium the same way as if he had consulted a living person and 
received the same advice. The one who consults the medium 
cannot object to having the transaction taken at its face value, 
the advice of a human being, and a just result would be reached 
without indulging in any speculations about spiritualism. 

In Steinkuehler v. Wempner™ the following extracts are made 
from the opinion: 


“Tt is entirely legitimate and proper for the wife to seek the advice 
of her living husband, and after death to pay some regard to his known 





19 212 S. W. (Tex. Civ. App.) 771 (1919). 

20 In an appendix to MAXWELL’s METAPSYCHICAL PHENOMENA is an account of a 
French speculator who was ruined by spiritualistic tips. 

21 169 Ind. 154, 164-165, 81 N. E. 482 (1907). 
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wishes in the preparation of her will; but, when such pretended counsel 
comes through the dubious channel of a ‘medium,’ as an oracle from one 
possessing knowledge of the great hereafter, under the solemn surround- 
ings of the seance, its influence upon a credulous mind can hardly be 
measured. The indulgence of such belief and practices may be so long 
continued and of such a character as to affect the mental status. The 
conduct of the decedent with relation to this subject, shown by the evi- 
dence, was a proper matter for the consideration of the jury in connec- 
tion with other evidence upon the subject of testamentary capacity. A 
mere belief in spiritualism may be harmless and of no concern to any 
one other than its possessor, but occult ‘revelations’ cannot be permitted 
to control the practical affairs of this world, and the belief upon this 
subject and consequent conduct of the testatrix with reference to the 
making of her will was particularly relevant upon the question of undue 
influence. It appears that the instrument in question was prompted, to 
some extent at least, by these spiritual communications, and it was the 
province of the jury, under proper instructions, to determine whether 
such ‘revelations’ constituted such undue influence as invalidated the 
will.” 


In Irwin v. Lattin? a case involving the competency of a spir- 
itualist to make a will, the court quoted with approval the following 
extract from the opinion in McClary v. Stull: * 


“Law, it is said, is ‘of the earth, earthy,’ and that spirit-wills are too 
celestial for cognizance by earthly tribunals, —a proposition readily 
conceded; and yet the courts have not assumed to deny to spirits of the 
departed the privilege of holding communion with those.of their friends 
who are still in the flesh so long as they do not interfere with vested rights 
or by. the means of undue influence seek to prejudice the interests of 
persons still within our jurisdiction.” 


In the case cited of McClary v. Stull the will was sustained, although 
there was in the record evidence which tended to prove that the 
testatrix was a believer in the doctrine of spiritualism and seems 
to have been under the impression that she could directly and 
through the instrumentality of the planchette communicate with 
the spirits of the dead, including her deceased husband.™ Accord- 
ing to the evidence quoted, she consulted planchette about her 
affairs. 





2% 29 S. D. 1, 135 N. W. 759 (1912). 
% 44 Neb. 175, 62 N. W. 5o1 (1895). 
24 44 Neb. 175, 185-186, 62 N. W. 5o1 (1895). 
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In Nurse v. State * 


“Appellant was convicted of swindling. The false representations 
and deceitful pretenses are that he represented to one Alexander that 
he, appellant, was a spiritualist, and worked with spirits, and that the 
spirits had told him that there was a large sum of money buried on the 
property of said Alexander, and that if he, Alexander, would give to 
him, appellant, $20, he would find a large sum of money and give it to 
Alexander, and that by this means he obtained the sum of $20 in ex- 
change for the services rendered and to be rendered in discovering the 
place where the large sum of money was buried. . . . Alexander tes- 
tified that about a year before the trial his house settled and he procured 
the services of Will Mabry to dig down on one side and put in a new 
foundation. ‘After that one of our doors kept rapping — rapping every 
day and night — and made such a peculiar noise that we became sus- 
picious. My wife and I would see lights ** around the place where they 
had dug to fix the foundation. I have always heard that where you 
would see lights at night there was money buried.’” 



















Some digging was done in the attempt to find the money. Alexan- 
der’s wife kept seeing lights and hearing the door rattle. He was 
talking to Jim Nurse, and Nurse told Alexander that there was 
money buried in the yard, and that Nurse would find it for Alexan- 
der for $20. Nurse, according to the evidence, dug up $42 and 
afterwards more out of the hole, but under Nurse’s advice the 
money was buried again, for Nurse said that there was some more 
money in the hole, and if the money was handled that the spirits 
would “vanish it all.”’ It was charged that after Nurse had caused 
the money to be buried again he came back that night and stole it. 
The court said: 7” 













“Tf appellant made the representations that he was a spiritualist and 
could talk with spirits, this matter raised the question about which this 
court does not feel called upon to discuss or decide. . . . There is no 
evidence in regard to the matter, one way or the other, that is, as to 
whether or not appellant conversed with the spirits, or called them up 
and tested their veracity, but the fact is uncontroverted, whether he 
talked with the spirits or not, that he found the money as he promised.” 8 














25 sq Tex. Cr. 354, 355, 350, 128 S. W. 906 (1910). Compare the case of Mirabel 
in ANDREW Lanc, Cock LANE AND CoMMON SENSE, 251. 

26 Acts xii. 7. 

27 sq Tex. Cr. 355, 357, 128 S. W. 906 (1910). 

2% x Samuel ix. 3-10; x. 2. 
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The conviction was reversed. This case has some bearing on the 
next question. 
Would proof of the truth of the medium’s statements be a good 
defense to a charge of fraud? In Dean v. Ross* the plaintiff sued 
for the conversion of fifteen bonds which the defendant had induced 
the plaintiff to give her by what purported to be directions from 
the spirit of the plaintifi’s deceased husband, speaking through the 
defendant as a medium. Judge Bond instructed the jury, “If 
there was a message received from the husband, and the defendant 
simply delivered the message, believing it to be true, to this plain- 
tiff, why then that would not be any false statement with reference 
to the transaction; that would be a true statement, and I meant 
you to understand that then the plaintiff could not recover, if that 
was a fact and that was a real communication.’’*® This ruling was 
not passed upon, on appeal. The plaintiff recovered. Nothing is 
said (perhaps it was overlooked) about the confidential relation of 
the parties raising a presumption of fraud. Apart from that and 
assuming there was evidence by which the question was presented, 
in case for example the bonds had been given by direction of the 
purported message to a stranger, was not this a proper charge to 
‘the jury? A contrary rule is open to the accusation of injustice, 
not to say bigotry, and simply plays into the hands of the charlatan, 
who will then be able to claim that he was forcibly prevented from 
showing the truth. Instead of the medium not being allowed to 
prove the truth of his statement, he should be invited to prove it. 
This particular proof the world has been waiting for a long time. 
The following is taken from ‘‘The Night Side of Nature” * by 
Catherine Crowe: 


“The account is extracted verbatim from a work published by the 
Bannatyne Club, and is entitled, ‘Authentic Account of the Appearance 
of a Ghost in Queen Ann’s County, Maryland, United States of North 
America, proved in the following remarkable trial, from attested notes 
taken in court at the time by one of the counsel.’ 

“Tt appears that Thomas Harris had made some alteration in the 
disposal of his property, immediately previous to his death; and that the 





29 178 Mass. 397, 60 N. E. 119 (1901). 

30 Thid., 390. 

31 (New York, 1853), p. 257. A more condensed and critical account is in Cock 
LANE AND CoMMON SENSE, 269, where it is suggested that there was a conspiracy of 
counsel to make Brigs tell his story under oath. 
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family disputed the will and raised up difficulties likely to be injurious 
to his children.” 


In the text follow three pages containing William Brigs’ testimony 
as to repeated appearances after death by Thomas Harris, and of 
Brigs’ conversations with him and Brigs’ receiving from Harris a_ 
message to Harris’ brother in regard to a conversation in life between 
the two brothers alone about how the estate of Thomas Harris 
should be managed for the best interests of his children. The 
surviving brother recalled the conversation and undertook to 
carry out the wishes of the deceased. The witness testified as to 
the misbehavior of his horse * on the appearance of the apparition, 
and that on one of the occasions when the ghost appeared to and 
conversed with the witness another person was present but saw 
nothing. The doings of the apparition as narrated resemble the 
ghostly incidents in William De Morgan’s novel “The Old Mad 
House” and have parallels in spiritualistic literature. The witness 
testified that he had a further conversation with Thomas Harris’ 
apparition but not on the subject in litigation. The book goes on 
as follows: * 


“The counsel was extremely anxious to hear from Mr. Brigs the 
whole of the conversation of the ghost, and on his cross-examination 
took every means, without. effect, to obtain it. They represented to 
him, as a religious man, he was bound to disclose the whole truth. He 
appeared agitated when applied to, declaring nothing short of life should 
make him reveal the whole conversation, and, claiming the protection 
of the court, that he had declared all he knew relative to the case. 

«The court overruled the question of the counsel. Hon. James Tilg- 
man, judge. 

“His excellency Robert Wright, late governor of Maryland, and the 
Hon. Joseph H. Nicholson, afterward judge of one of the courts in 
Maryland, were the counsel for the plaintiff. 

“*John Scott and Richard T. Earl, Esqs., were counsel for the de- 
fendant.’” 


It is very difficult at this day to sustain such a ruling upon the 
question of privilege. The interesting thing legally is the thor- 
oughly matter-of-fact way these phenomena were dealt with, ac- 





% Gen. xix. 1-3. 33 Numbers xxii. 23-35. 

34 CROWE, THE NIGHT SIDE OF NATURE, 260, 261. 

85 See 40 Cyc. 2390, 2392, 2394; WIGMORE, EvIDENCE, §§ 2285, 2286; Lindsey ». 
People, 66 Colo. 343, 181 Pac. 531 (1919). 
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cording to the account given. The suit of Webster v. Molesworth 
in 1835 before the Sheriff of Edinburgh was for injuries done a 
house by boring holes trying to find out the cause of mysterious 
poltergeist noises.** According to Andrew Lang *’ the papers in 
the case are still in existence, and he examined a number of docu- 
ments relating to it in the office of a firm of solicitors employed in 
the case. Andrew Lang has found for us the affidavit of Mr. John 
Mompesson of Tedworth, in the celebrated haunting case of the 
Drummer of Tedworth*® (April, 1663), which gives the appearance 
of haunting by a spirit of a person still living, and has also given 
us an abstract of the evidence in 1851 in judicial proceedings for 
defamation arising out of a haunting at Cideville, France, by a 
musically accomplished poltergeist. The court found that the 
cause of the phenomena was unknown. An account of much 
more serious poltergeist occurrences at Lipzy in Russia, — where 
the phenomena finally resulted in the burning of a house,” July 25, 
1853, but the court was unable to find any one responsible, —which 
is contained in a long series of official documents, including the 
depositions of numerous witnesses and a report to the Czar, will be 
found in German translation in Aksakoff’s “ Vorlaufer des Spiritis- 


mus,” 33." At page xi, note, Aksakoff, who was a high official in 
the Russian service, refers to several other Russian cases in judicial 
proceedings.” In 1767 there were shocking criminal proceedings on 
account of rappings at Dibbersdorf, Germany.® In 1852 one Abby 
Warner, a medium, was charged with disturbing religious services 
at: Massillon, Ohio, by loud raps, and the defense was made that 





36 See RopERT DALE OWEN, FOOTFALLS ON THE BOUNDARY OF ANOTHER WoRLD, 
10 ed., 181 (London, 1860), citing Mrs. Crowre, Nicot SME or NATURE, 445-447 
(Routledge & Co’s. Ed.), 400 Redfield’s Ed. (New York, 1850). Mrs. Crowe interviewed 
one of the counsel, and gives a very lively account of the happenings. She says beds 
were also heaved up as if some one were under them, but no one was there. With 
these two books our ancestors used to scare themselves delightfully. 

37 Enc. Brit., article “ Poltergeist.” 

38 17 Proc. Soc. FOR PsycHICAL RESEARCH, 308; there were also court proceedings 
in this case. A convenient reference is “Spiritualism in the days of Charles II,” the 
case of the Drummer of Tedworth, 117 CONTEMPORARY REV. 87, 91 (Jan., 1920). 

39 18 Proc. Soc. Psycu. RESEARCH, 454-463; Mr. Lang had a copy of the entire 
record. Fora lively account of the case, see his chapter, “A Modern Trial for Witch- 
craft,” in Cock LANE AND ComMON SENSE, 274. 

40 + Kings xviii. 38. 41 (Leipzig, 1898.) 

® This is the author of ANrMIsM AND SprritisM, which fills a large place in spir- 
itualistic literature. 

43 KIESEWETTER, GEHEIMWISSENSCHAFTEN, 396-399 (Leipzig, 1895). 
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the defendant did not rap and had no control over the raps. The 
defendant was acquitted.“ Those who are curious about revela- 
tions of murders by apparitions, haunted houses where tenants have 
refused to pay rent, important information in dreams, and the like, 
are referred to the articles on “‘ Law and Apparitions” by Mr. William 
White Ackerley,® and “Wills and Ghosts” by Mr. E. Vine Hall. 
Much of the material is traditional and cannot now be verified. 

In Craven v. Craven *" the plaintiff was suing for the recovery of 
real estate under a will made by his uncle, Jasper Barker. The 
following quotations are made from the opinion of the court: 

“This suit was commenced by appellee August 18, 1910, for the 
recovery of certain real estate in Hendricks County, with rents and 
profits; to quiet title thereto, and asking for partition. The appellee’s 
claim is based on a devise contained in a will, alleged to have been 
made September 20, 1864, the maker of which died, December 13, 1864, 
the will never having been probated or offered for probate until April 14, 
1909, forty-four years after its execution. . 

“As appellee claims, his uncle Jasper Barker, although having been 
dead for more than forty-four years, appeared to him in a vision or 
dream, and told him of the existence of a will and that it was in pos- 
session of Enoch Scotten, who still lived in the neighborhood, and who 
upon request of appellee produced and gave him the will. It was pre- 
sented for probate on April 14, 1909, on the testimony of Enoch Scotten, 
whose name with F. M. York appeared as witnesses to its execution 
forty-four years, six months, and twenty-four days after its execution.” 


The statute of limitations was held a good defense, the court in- 
timating that the dream had been too long deferred. 

In Ex parie Jack *® there was a habeas corpus proceeding in 
which bail was refused. Jack was charged with the murder of 
C. T. Stewart, who it is conceded died of strychnia poisoning. 
The following extract is from the statement of facts: 





4 A suit for defamation also grew out of the circumstances. 1 PODMORE’S MODERN 
SPIRITUALISM, 304. THE ARREST, TRIAL AND ACQUITTAL OF ABBY WARNER, etc., by 
Mrs. S. A. Underhill (Cleveland Plain Dealer Press), copy in Congressional Library. 

45 21 CASE AND COMMENT, 453, also at page 506, and see especially the chapter 
on “Ghosts before the Law” in Lanc’s Cock LANE AND CoMMON SENSE. Similar 
accounts appear from time to time in the newspapers. Two recent murder cases of 
this kind will be found in the New York Times of Jan. 25 and March 10, 1921. 

46 21 CASE AND COMMENT, 464. 

47 181 Ind. 553-556, 103 N. E. 333 (1913). Compare, for example, Matt. ii. 12, 
13, 22. 

48 22 So. (Miss.) 188 (1897), not in the official reports. 








PSYCHIC PHENOMENA AND THE LAW 637 


“Mrs. C. T. Stewart testified that her husband took a capsule about 
the time he went to bed, and in about 15 or 20 minutes thereafter he 
threw up his arms, looking very wild out of his eyes, and seemed to be 
cramped and in great pain; that he had a convulsion, and, after she had 
given him some whisky and coffee, he had another convulsion, and 
when he revived he made the following statement: ‘I am going to die. 
I have been dead, and the Lord sent me back to tell you that Dr. Lips- 
comb poisoned me with the capsule that he gave me to-night. Guy Jack 
had my life insured, and he hired Dr. Lipscomb to kill me;’ that he soon 
had another convulsion and died.” 


Upon the entire evidence the court held that bail should have been 
allowed. 

In Lipscomb v. State * the same statement was offered in evi- 
dence as a dying declaration. It appears that only Mrs. Stewart 
and a negro man were present, that the statement was voluntarily 
made by the deceased and without suggestion of any kind. The 
majority of the court held that the statement that “Dr. Lipscomb 
has killed me, has poisoned me with a capsule he gave me to- 
night,” was admissible as a dying declaration. To this opinion the 
court adhered in a second appeal of the case.*° Dr. Lipscomb was 
twice convicted, but died in jail before transfer to the Penitentiary. 
At the second trial the defendant himself offered in evidence, and 
was permitted to prove, the entire declaration.»' This includes the 
statement of the declarant that he had been dead and that the 
Lord had sent him back to tell the story of his death. 

As we might have learned from witchcraft cases, there is no 
peculiar rule of evidence for supernormal phenomena. A man may 
prove them, if he can, just like any facts. 

A statement that a house is haunted is actionable. Several un- 
reported cases, in one of which the poet, Stephen Phillips, was 
tenant of the house, are mentioned in an article on ‘‘Ghosts in 
Litigation.” * . Upon its criminal side the attitude of the law 
towards professional spiritualists is very unfavorable. In England 
they are punishable as rogues and vagabonds.® A gift for chari- 





49 75 Miss. 559, 574, 23 SO. 210 (1897). 50 76 Miss. 223, 25 So. 158 (1808). 

5t 76 Miss. 254, 25 So. 158 (1808). 

582 27 CANADIAN LAw TIMES, 243 (1907). For an early French case, with references 
to medieval law on the subject, see Cock LANE AND ComMON SENSE, 269. 

53 22 HALSBURY’s LAWS OF ENGLAND, 612; 5 GEO. IV, chap. 83, § 4. For Amer- 
ican cases see “Legal Status of Seers and Necromancers,” by L. Arthur Wilder, 
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table purposes, otherwise valid, will be sustained although it pro- 
motes belief in spiritualism.“ A gift to found a spiritualistic 
church is valid. 

If this article should find readers, some will undoubtedly think 
that there are no psychic phenomena, and this is really the only 
comfortable view.*® There may be some obscure human faculty, 
or more than one, at work here, just as there was in ‘“‘ Mesmerism,”’ 
now (after having twice survived being discredited by a host of 
charlatans) everywhere accepted under the name of Hypnotism.*” 
The main difficulty about psychic phenomena is not with the law, 
but with the facts, and what is worse, the explanation of them. 
The law we have already. 

Blewett Lee. 


New York City. 





21 CASE AND COMMENT, 445, 451 (Nov., 1914). See especially note upon “ Prohibition 
of fortune telling andj kindred superstitions,” 43 L. R. A. (N. Ss.) 203 (1913), which 
includes cases on giving spiritualistic seances for a reward. Also see City of Chicago 
v. Payne, 160 Ill. App. 641 (1911), affirmed on appeal, 257 Ill. 76, 100 N. E. 159 
(1912). Those who profess to cure disease by means of spiritualism may be punished 
for practising medicine without a license. Note, L. R. A. 1917C, 828. Where a pro- 
fessional medium has assistants he may be convicted of a conspiracy to defraud. 
People v. Gilman, 121 Mich. 187, 80 N. W. 4 (1899). For the Italian law, see Part 3 
of La SUGGESTIONE E LE FAcoLTA PsICHICHE OCCULTE IN RAPPORTO ALLA PRACTICA 
LEGALE E MEDICO-FoRENSE (Turin, 1900), by SALVATORE OTTOLENGHI. A hint as to 
the German law applicable to fraudulent mediums is given at page 148 of DER Fai 
RotueE by Dr. jur. Ertcu Boun (Breslau, rg01), an exposure of the “ flower-medium” 
Anna Rothe. Frau Rothe was prosecuted later, see Dr. Maxwell’s articles in REVUE 
PHILOMATHIQUE DE BorpEAvx, Année 7, pp. 97-117, 158-178 (Bordeaux, 1904). For 
a French case, see the article by Francis Wharton cited later (spirit-photography by 
one Bruguet, who was convicted of fraud), also referred to in LEHMANN’s ABERGLAUBE 
u ZAUBEREI, 2 ed., 323. 

54 Jones v. Watford, 62 N. J. Eq. 339; 50 Atl. 180 (1901). 

55 Owen v. Crumbaugh, 228 Ill. 380, 81 N. E. 1044 (1907); a good case. 

56 For accounts of spiritualistic phenomena semper et ubique see “Savage Spiri- 
tualism,” by Andrew Lang, 23 Loncman’s MAGazINE, 482 (1894), and especially his 
book, THE MAKING oF REtre10Nn; “‘ Mesmerism, Planchette and Spiritualism in China,” 
by H. A. Giles, 99 FRASER’s MAGAZINE, 238 (1879); JACOLLIOT, OccULT SCIENCE IN 
Inp1A, Fourth Part. The subject is intimately connected with early magic: “Malay | 
Spiritualism,” by Walter Skeat, 13 FoLKLore, 134, also his book, Matay Macic; 
“ Animism, Sorcery and Spiritualism,’’ by C. Mercier, 227 EDINBURGH REVIEW, 49 
(1918); LAPPont, HyPNOTISM AND SPIRITISM, pp. 20-54; TyLor, PRIMITIVE CULTURE; 
Enc. Brit., article “Demonology.” An article by Francis Wharton on “Spiritualism 
and Jurisprudence,” 16 LrpprncotTt’s, 423 (1875), deals mainly with the history of 
magic and witchcraft on their legal side. He refers to the legislation against magicians 
in the civil law collected in Cop. IX. 18. 

5? Enc. Brit., article “Hypnotism.” 
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THE PROGRESS OF THE LAW, 1919-1920 


ESTATES AND FUTURE INTERESTS (Concluded) 


CLASSES 


I. In In re Paul’s Settlement *® funds were settled upon trust 
for A, a daughter of the settlor, for life, and after her death 
upon trust for her children or remoter issue as she by deed 
or will appoint and in default of appointment for all her chil- 
dren, with a gift over in default of issue upon trust for the 
children of the settlor’s other children who, being male, should 
attain the age of twenty-one or, being female, should attain 
that age or marry. A had also a power under the settlement, 
which she exercised, to appoint one half of the trust fund to any 
husband who should survive her during the residue of his life or 
until his marriage. A died leaving a husband but no issue. During 
the life of the husband two of the seventeen grandchildren of the 
settlor reached twenty-one, and each claimed immediate payment 
of one-seventeenth of the one half of the capital not covered by 
the life estate of the widower and a similar share in the other half 
subject to his interpolated life estate. But the court was governed 
by In re Faux," and held that the class of grandchildren remained 
open until the death of the widower. The decision shows the same 
reluctance as that in Hill v. Chapman ' to deal with a whole fund 
in moieties, and to determine the class at different times for each 
moiety. In Hill v. Chapman the residue of personalty was left to 
grandchildren and a portion of it was set aside to pay annuities 
to servants. The court held that the grandchildren alive at the 
death of the testator took, to the exclusion of a brother born there- 
after in the life of the annuitants, not only the residue not subject 
to the life interests but that portion which was subject thereto. 
Here the fund was treated as a whole and the class determined as 
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11 84 L. J. Ch. (Nn. s.) 873 (1915). 
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to the whole at the first possible period of distribution; in the prin- 
cipal case the fund was also treated as an entirety, but the class 
was left open until the later period of distribution. But is there 
any real objection to determining the class at one time for one 
moiety and at another time for the other? Rules for defining 
classes — often called rules of convenience — are to some extent 
artificial. But cannot they be molded to achieve the intent which 
the testator would probably have possessed had he given any 
thought to this contingency? Where a gift of income was con- 
cerned the court treated each year as a new period of distribution 
and allowed the class from time to time to fluctuate, thus permit- 
ting to participate as many members of the natural class as were 
consistent with convenience.’ 

II. In Fletcher v. Los Angeles Trust & Savings Bank ™ a trust 
was created to pay the income to the testator’s daughter Annie 
K. Fletcher for life and upon her death to transfer the principal 
to the “children of said Annie K. Fletcher to be equally divided 
among them.” Mrs. Fletcher at the age of 55 and her only child 
brought an action to terminate the trust. On the evidence of a 
physician that Mrs. Fletcher was past childbearing, the court 
ordered the fund to be paid to the plaintiffs. It said, ‘We think 
that the phrase ‘to the children of said Annie K. Fletcher,’ should 
be construed to apply exclusively to the children of her body and 
not to include adopted persons.” The case has been criticized, 
but must be deemed correct so far as the termination of the trust 
is concerned. It is a question of custody and management. But 
that a later adopted child could not take is another question. 

III. In In re Deloitte ** £3000 was left without any intervening 
life estate in trust for all the children of A who should, whether 
living at the death of the testatrix or born afterwards, attain 
twenty-one. The trustees were given power at discretion to ad- 
vance one-third of “the presumptive or vested” share of such 
child. A had one child who was born before the testatrix died and 
attained twenty-one thereafter. Though A was still alive the 
Court of Appeal declared the son entitled to the whole fund. Under 
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the terms of the gift the son of A on becoming of age was entitled 
to his share of the fund. There being no intervening life estate, 
that was the period of distribution. Under the rule of Andrews v. 
Partington *’ the class then closed, and after-born members were 
not admitted. The court met the argument that the use of the 
term ‘‘vested,” in the advancement clause, by the testator showed 
that he intended to include all children, by saying the word ap- 
plied to another gift in the will of £4000 to the children of A after 
a prior life estate. Bateman v. Gray 8 was discredited. 


POWERS 


I. In McCormick v. Security Trust Co.” one E had a special 
power of appointment over certain land exercisable by deed or will 
among her children. She had a life estate in the land, but besides 
the power no other interest. She conveyed part of the land to her 
son T in fee by deed, reserving a life estate in herself but not men- 
tioning the power. By will she devised all her property to her 
four children, including T, in equal shares, but again said nothing 
of the power. The Kentucky statute read thus: ‘A devise or 
bequest shall extend to any real or personal estate over which the 
testator has a discretionary power of appointment, and to which 
it would apply if the estate was his own property; and shall operate 
as an execution of such power, unless a contrary intention shall 
appear by the will.”’ The Kentucky court, following established 
principles,’ held the power exercised by both instruments. 

The New York statute, which resembles the Kentucky act, 
is thus worded: “Real property embraced in a power to devise 
passes by a will purporting to convey all the real property of the 
testator, unless the intent that the will is not to operate as an ex- 
ecution of the power, appears, either expressly or by necessary 
implication.” ‘The New York Supreme Court has recently said, 
that if the donee of the power has an individual interest in the 
subject of the power as well as his power to appoint, a general de- 
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vise will not operate an execution of the power.’ This seems to 
have been the law of England prior to the Wills Act of 1837, which 
contained the forerunner of the Kentucky and New York Acts.’ 
Since then the personal ownership of the donee should be only one 
circumstance, not conclusive, in determining whether the statutory 
presumption is rebutted. 

II. A power of appointment over real and personal property in 
favor of a child “in such manner” as the donee by will appoint 
is well exercised by an appointment to a trustee in favor of the 
child. 


RULE AGAINST PERPETUITIES 


I. In Lewis Oyster Co. v. West,!*’ Lewis conveyed a dock and 
premises to West, who covenanted for himself, his heirs, executors 
and: administrators, with Lewis, his heirs and assigns, that if “said 
‘““West”’ should sell certain oyster grounds, he would, at the option 
of “‘said Lewis” expressed six months from the time Lewis received 
from West written notice that the oyster grounds had been sold, 
reconvey the dock and premises to Lewis for a substantial price. 
The Connecticut court on a construction of the whole instrument 
found that the power of exercising the option was not confined to 
the lives of Lewis and West, and held Lewis’ future interest void 
as too remote. One has no difficulty either in reason or in author- 
ity in supporting the case. The court in London & S. W. Ry. 
Co. v. Gomm,'® held an equity created by a covenant to recon- 
vey on notice for £100 land to the railway company, whenever 
necessary for the railway works of the company, to be a future 
interest in land which was too remote. It is an executory interest 
which may not vest in possession until after the limit allowed by 
law. This case has had a following in this country.’ In Illinois 
a contract under seal to reconvey whenever the original owner, 





188 Duff v. Rodenkirchen, 110 Misc. 575, 182 N. Y. Supp. 35, 38, 39 (1920). 

14 1 VicT., c. 26, § 27. 

165 Moore v. Avery, 225 S. W. (Ark.) 598 (1920); Amory v. Meredith, 7 Allen 
(Mass.), 397 (1863); Lockwood ». Mildeberger, 159 N. Y. 181, 54 N. E. 803 (1899); 
FARWELL, PowErs, 2 ed., 235; 1 TIFFANY, REAL PROPERTY, 2 ed., § 324. 

166 Greenough v. Osgood, 235 Mass. 235, 126 N. E. 461 (1920). 

167 93 Conn. 518, 107 Atl. 138 (1919). 

168 20 Ch. D. 562 (1882). 

169 Professor Woodbine in 29 YALE L. J. 88. But see Professor Rood in 14 Micu. 
L. REv. 231. 






















THE PROGRESS OF THE LAW, 1919-1920 643 





his heirs or assigns, should demand in writing and pay the pur- 
chase money, was held too unfair for a court of equity to enforce.’” 
In dealing with options it has been pointed out that if the holder 
of the option had paid the purchase money in advance and had 
under his contract a power to call for a conveyance at any time 
merely by giving notice, the Rule against Perpetuities would not 
be violated, for he would in fact be dominus of the property, and 
the holder of a present not a future interest." Thus a general 
power to appoint by deed given to the unborn child of a living 
person is not too remote though it may possibly be exercised one 
hundred years hence, for upon birth the donee has the power to 
appoint to himself, and is, therefore, from that moment the owner 
of the property.!” And this is the point which is most difficult to 
deal with in questions of remoteness of interests created by options 
to purchase. The mere fact that the power of calling fora convey- 
ance is subject to a condition precedent is not conclusive against 
the holder being dominus of the land. The extent of his control over 
the performance of the condition and the burden it imposes on him 
are of importance. If he has merely to give notice in writing to ac- 
quire title he has a present interest. But the needing the land for 
business operations, as in the Gomm case, or the paying a substantial 
price for a reconveyance, as in the Illinois case, are not so fully 
within the control of the holder of the power as to prevent his inter- 
est from being future. These are Mr. Kales’ conclusions,!* and, it 
is submitted, they are sound. The principal case presents no such 
difficulty, for the condition is in the control not of the holder of 
the option but of the other party. The court treated with appro- 
priate brevity counsel’s contention that the future interest was 
destructible by the covenantor, the person for the time being en- 
titled to the property, and therefore not within the Rule.’” 

II. In Eastman Marble Co. v. Vermont Marble Co.'"* the court 
held that a power created by covenant in A, his heirs, execu- 
tors, administrators and assigns, of acquiring from a corporation 
title to nine-tenths of a lot for $2800 with interest and taxes at 
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any time within twenty-five years created an equitable interest in 
land void for remoteness. And it further said the contract was void 
for remoteness so far as recovery of damages was concerned. But 
no case holds that contract rights are within the Rule, and author- 
ity is against the latter part of the decision.” If we were today able 
to start with a clean slate, the Rule against Perpetuities which we 
would develop might differ from the existing law. For instance, we 
might condemn a vested interest after a long term for years.!”” It 
is a matter, however, that should be left to the legislature.!”8 

III. In the Colorado case of Miller v. Weston '”* the testator by 
the second paragraph of his will left his property on the admission 
of the will to probate to executors and trustees upon trust to con- 
vert and distribute in payment of legacies; and by the fourteenth 
paragraph directed his executors ‘“‘as soon after my decease as 
reasonably may be practicable without material sacrifice of the 
value of my estate”’ to sell enough of his property to pay legacies 
and distribute the funds thus realized “‘as early as may be done 
consistently with fair money returns from said estate.” The court 
correctly held that the vesting of the title in the executors and 
trustees under paragraph two violated the Rule, in spite of the 
Connecticut decision of Belfield v. Booth *° to the contrary. In the 
latter case the trustee under a will was to make final distribution 
fourteen years after the executor had settled with the judge of 
probate; and it was held that the time of the commencement of the 
trust could not under the laws of Connecticut be delayed more 
than seven years. The Colorado court supports Mr. Gray’s criti- 
cism of this assumption.’*! 

This objectionable portion, the court continued, being void, is to 
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be erased from the will, and title to the estate thus passed to the 
heirs determinable upon conveyance by the executor under the 
powers given by paragraph fourteen. And this paragraph, it 
held, did not violate the Rule, for the sale directed thereunder 
must be made within a reasonable time, which on a fair construc- 
tion of the language of the will, urging speed, could not last longer 
‘than twenty-one years.'® The court effectuated, therefore, the 
intent of the testator without sacrifice of sound reason. 

IV. A new doctrine of remoteness of charitable trusts is de- 
veloped in Herron v. Stanton.'* The residue of an estate was left 
to the “Art Association of Indianapolis, Ind.,” an existing cor- 
poration, provided that the art gallery established thereby should 
include in its designation the name of the testator. If the asso- 
ciation did not comply with the condition, the residue was directed 
to be distributed among such charitable organizations in Indian- 
apolis as the executor might select. The Appellate Court of Indi- 
ana held that the gift over to such charities as the executor select 
was void for remoteness, and that the art association held the 
absolute interest free from the condition. 

Apart from remoteness the gift to such charities as the executor 
designate is a charitable trust, not void for indefiniteness.!™ 

It is probably settled — certainly it has never been doubted in 
the first three — that in the four cases following, the second gift 
is void for remoteness.’® (1) To A on a charitable trust, — on 
a remote contingency to B, for his own use. (2) To A on a chari- 
table trust, — on a remote contingency in trust for B. (3) ToA 
for his own use, — on a remote contingency to B on a charitable 
trust. (4) To A in trust for B, — on a remote contingency on a 
charitable trust. 

But where the gift is to one charity and then on a remote 
contingency to another, the judicial opinion that exists is in favor 
of the validity of the sécond interest and an exception to the Rule 
against Perpetuities.'* The exception has led to this. In the 
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case of In re Tyler '*" the testator bequeathed property to trustees 
for a charity and provided that, if they should at any time neglect 
to repair the testator’s family vault, the fund should pass to the 
trustees of a different charity. The gift over was held valid. If 
this be true, it might be argued that a, gift can be made to Har- 
vard College on condition that the President and Fellows pay 
every year a designated sum to the testator’s then ‘heirs; but if they 
fail to do so the fund to go to Yale University; and that thus a man 
could provide forever for his family. In neither this case nor in 
In re Tyler has the condition anything to do with the administra- 
tion of either charity. Mr. Gray has suggested that if land is taken 
wholly out of commerce, as it is when there is a gift from one charity 
to another, there is no occasion to apply the Rule which is aimed 
at preventing property being unmarketable. But he also suggests 
and leaves this to the judgment of the “learned reader” whether 
another reason for the Rule is not ‘‘that when property is in danger 
of being lost by a future contingency the property is not likely to 
be used with that energy and interest with which it would be used 
if it were a man’s own.” ‘These considerations apply with full 
force to charities.’’ 188 

On the whole, these latter arguments and the result of In re 
Tyler lead us to prefer no exception in the case of a gift from one 
charity to another,!*® and to approve the result of the principal case, 
which as a decision stands alone. Unfortunately the court gave 
little consideration to the point, and cited as the leading authority 
for its position Brattle Square Church v. Grant.'®° In that case the 
prior gift to the charity was on the condition that if it was not put 
to the designated purpose the land should revert to the testatrix’s 
estate, and she then gave it to her nephew and his heirs. Here 
there was no gift from one charity to another; but either a gift to 
a charity with a possibility of reverter, or such a gift with an ex- 
ecutory devise over to an individual, in either case a situation 
governed by entirely different considerations. 
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V. A trust for the perpetual care of a cemetery lot is void in the 
absence of statute permitting it." Mr. Gray thought the reasons 
were that it could not be supported as a charitable trust, and that 
there were no beneficiaries to enforce it. But these suggestions 
run counter to the view, supported by a little authority, that if 
the trust is to last not longer than the limits set by the Rule against 
Perpetuities, it is valid.‘ It is assumed in the cases, which hold 
the trust invalid because it may last till a more remote period, 
that such provisions of a will violate the Rule.!® Mr. Gray is en- 
tirely right in condemning this as the basis of invalidity..% The 
interest vests within the prescribed limits, and the Rule is no more 
violated than when a fee simple is given presently to A and his 
heirs.!*? But the real difficulty is that such perpetual provisions 
create an indestructible trust for private purposes which may be 
effective years hence. That such provisions are void has been 
recognized in decisions,!®* and by leading text writers.® And it 
is predicted that by analogy the period fixed by the Rule against 
Perpetuities will be adopted as the limit of a valid indestructible 
private trust.2 A recent Rhode Island case?” has thrown no 
further light on the subject. It merely decides briefly that a be- 
quest of stock in trust to apply the dividends to repairing and 
caring for the family burial lot is void as a private trust in per- 
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18 Gray, RULE AGAINST PERPETUITIES, 3 ed., §§ 894-909¢. 
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petuity. No suggestion is given whether by perpetuity is meant 
the Rule against Perpetuities, which of course does not apply, or 
the more modern rule, above indicated, making void certain inde- 
structible trusts. But this is a common error.?” 

VI. A right of entry for condition broken has been held, and 
held consciously, in Colorado not to be within the Rule against 
Perpetuities.°% This is the law in the United States, though in 
many of the cases the courts were unaware that they were passing 
on the point.2™ The law of England,” reason, and expediency are 
the other way.” 

Professor Freund in a recent article has made some suggestions 
in regard to the separability of limitations, and the policy against 
remoteness and particularly its application to presentation against 
estates of claims payable at a remote date.” 

VII. If personal property is bequeathed in trust to pay the in- 
come to such persons as A shall by will appoint and A by will ap- 
points to B, who was not living at the death of the testator, for 
life and on B’s death to his children, is the appointment to B’s 
children good? Mr. Gray °° emphatically answered this question 
in the negative; Mr. Kales °° and Mr. Thorndike *° with equal 
emphasis in the affirmative. The English law“ on the whole is 


in favor of the interest; the American law against it.22 Massa- 
chusetts has recently fallen in line with Mr. Gray and the American 
decisions.”*> Where a power is general to appoint by deed or will 
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the rule is undoubted that for the purposes of the Rule against Per- 
petuities the validity of the exercise of the power depends not on 
the distance of vesting of the interest appointed from the creation of 
the power but from the time of the exercise thereof.“* The donee 
of such a power has an interest so closely approximating ownership 
that his exercise may be considered as a fresh starting point for 
the purposes of the Rule. He has the present unconditional right 
to acquire the absolute interest. And when he exercises the power 
he is in effect limiting his own interest. 

The present problem concerns itself with the inquiry whether this 
result can be reached in the case of a donee living at the testator’s 
death who by the will has been given a general power exercisable 
by will only. Against reaching this result it may be said that the 
donee, far from being able to appoint to himself and become abso- 
lute owner, is the only person to whom the appointment can surely 
not be made. He, therefore, does not come under the exception 
to the general doctrine that the exercise of powers for the purposes 
of the Rule must be referred to the time of their creation.”> Mr. — 
Kales points out that the power itself is valid to start with, for it 
must be exercised in lives in being at the time of its creation. He 
then says that though the donee of the general power by will is 
not practically owner at the time of the creation of the power, he 
certainly becomes so at his death, and, if he becomes such an 
owner within the limits of the Rule, his exercise is entitled to be 
judged from that juncture. 

Mr. Kales has had the last word. In his new edition published 
since Minot v. Paine he suggests that the rule there established 
tends to set a trap for testators, in making a distinction between 
general powers exercisable by deed or will and those exercisable 
by will only. And he answers a difficulty, put to him by Mr. Gray 
in correspondence and suggested in Mr. Gray’s book; *” 7. e. an 
unfortunate result of the later English cases is that if A have a 
general power to appoint by will and appoints to B for life and 
then as B shall by will appoint, this device may be kept up through- 
out the alphabet. The reply is that the scheme is highly objec- 
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tionable, but that A’s appointment to B for life and then as B by 
will appoint is void, apart from the,Rule, under the newer doctrine 
that a substantial restraint on the alienation of the fee simple to 
last until a remote period is illegal. Such a restraint is here created 
by. splitting up the interests, so that reckoning from the death of 
A’s testator the alienation of the fee has been seriously restricted 
for longer than lives in being and twenty-one years.”!® P 

It is said elsewhere by way of analogy in support of the view 
assimilating powers by will to powers by deed or will that the 
appointed property often by judicial decision and statute is subject 
to the inheritance taxes as descended from the donee.“® Much re- 
liance, however, cannot be placed on this suggestion, for courts and 
legislatures often treat similarly special powers. No one contends 
that for purposes of the Rule special powers should be dealt with 
in the same fashion as general powers by deed or will. Editorial 
comment on Minot v. Paine is divided.”® Mr. Tiffany states the 
problem but expresses no opinion.” 

VIII. There is a careful note in the Columbia Law Review 
discussing a case in the Appellate Division of the Supreme Court 
of New York *% which involved the distribution of unlawful accu- 
mulations, which pass under Art. III, Section III, of the Real Prop- 
erty Law “to the persons presumptively entitled to the next 

-eventual estate.” 

IX. Minnesota adopted the provisions of the New York statutes 
on the subject of remoteness of interests in land, but did not adopt 
those in regard to remoteness of interests in personal property. The 
Supreme Court has just decided that a trust to invest funds for 
the benefit of a class under the act for uses and trusts”® is not 
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22 20 Cotumsia L. REv. 887. See ibid., 767. 

%3 In re Kohler, 193 App. Div. 550, 183 N. Y. Supp. 550 (1920). 

The Michigan statute is construed in Cary v. Toles, 210 Mich. 30, 177 N. W. 279 
(1920), and in Woolfit v. Preston, 203 Mich. 502, 169 N. W. 838 (1918). See the re- 
marks of Professor E. C. Goddard in 19 Micu. L. REv. 430-431. 

24 MINNESOTA STATS. (1913), §§ 6664, 6665. 

% Stats. (1913), § 6710, subd. 5. 
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invalid where personalty is the subject matter of the trust because 
it may suspend the power of alienation beyond the period fixed by 
the statute as to land.”® 

X. An Elizabethan Bill against Perpetuities, which in 1597 the 
discussions of Chudleigh’s case occasioned, is printed with com- 
ments by Mr. W. S. Holdsworth in 35 Law Quarterly Review, 258. 


RESTRAINTS ON ALIENATION 


I. In an estate in fee simple a covenant against alienation, a con- 
dition or conditional limitation on alienation, is void everywhere. 
And the weight of authority and reason is against the validity of 
such covenant condition, or conditional limitation even when limited 
in time.”’ The Supreme Court of Illinois has just held a conditional 
limitation on alienation of a fee before the devisee reached thirty 
to be bad.”* In Kentucky *° it has just been said, following earlier 
cases in that commonwealth, that a provision in a will attached to 
a fee that the devisee should have no power to “‘sell or dispose of 
any part thereof until fifteen years have elapsed,”’ prevented the 
owner from selling, but, on the special context, not from devising 
the land. 

II. Two California cases have attracted widespread comment.” 
The Civil Code™ has this provision: ‘Conditions restraining 
alienation, when repugnant to the interest created, are void.”” In 
Title Guarantee & Trust Co. v. Garrot ** the grantee of a fee simple 
covenanted for herself, her heirs and assigns, not to sell or lease 
any portion of the premises to any person of African, Chinese, or 
Japanese descent, with a condition forfeiting the property on such 

26 In re Bell’s Will, 179 N. W. (Minn.) 650 (1920); 30 YALE L. J. 429; 1 Min- 
NESOTA L. REv. 226-229. See a recent article by Professor Oliver S. Rundell, “The 
Suspension of the Absolute Power of Alienation,” in 19 Mica. L. REv. 235. The 
_ Michigan statute is construed in Cary v. Toles, 210 Mich. 30, 177 N. W. 279 (1920), 
and in Woolfit v. Preston, 203 Mich. 502, 169 N. W. 838 (1918). See 19 Micu. L. 
REV. 430-431. 

27 Gray, RESTRAINTS ON ALIENATION, 2 ed., §§ 45-54. 

28 McIntyre v. Dietrich, 128 N. E. (Ill.) 321 (1920). 

29 Speckman 2. Meyer, 187 Ky. 687, 220 S. W. 529 (1920). And see McNamara 2. 
McNamara, 293 Ill. 54, 127 N. E. 130 (1920). 

%0 8 CaLirorNIA L. REv. 107, 188; 20 CotumBiA L. REV. 353; 18 MicHIGAN L. 
REv. 548; 68 U. or Pa. L. REv. 185. 


%1 CatirorniA Crv. Cope, § 711. 
%2 183 Pac. (Cal.) 470 (1919). 
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sale or lease. The covenant and condition was not to last beyond 
January 1, 1925. The grantee sold the premises, which came by 
mesne conveyances to a negro of African descent. .The District 
Court of Appeal held these provisions, whether operating as cove- 
nants or conditions, bad. The Supreme Court denied a rehearing. 
In Los Angeles Inv. Co. v. Gary ** the fee of a city lot was conveyed 
with a covenant that the “property shall not be sold leased or 
rented to any persons other than of the Caucasian race, nor shall 
any person or persons other than of Caucasian race be permitted 
to occupy said lot or lots’’; and there was also a condition pro- 
viding for forfeiture for breaches. In the deed the covenants and 
conditions were declared to be operative only until Jan. 1, 1930. 
The property was sold to and occupied by a colored man of African 
descent. The Supreme Court, approving the earlier case, held the 
covenants and conditions against sale, though limited as to persons 
and time, void, but declared a forfeiture for breach of the condition 
against occupation, which it held valid. 

Both courts relied upon the code provision; but the District 
Court of Appeal said that it was declaratory of the common law. 
Both fell in line with authority in holding that the time limit placed 
on the restrictions against alienation did not affect their invalidity. 
That the restrictions are in the form of a covenant, condition, or 
conditional limitation, is immaterial.“4 That the restraints on 
alienation in the principal cases were qualified as to persons pre- 
sents greater difficulty. The authorities being ‘“‘in hopeless con- 
flict,”” Mr. Gray suggested as a possible rule that ‘“‘the condition is 
good if it allows of alienation to all the world with the exception 
of selected individuals or classes; but is bad if it allows of aliena- 
tion only to selected individuals or classes.” *° But this distinc- 
tion cannot depend on mere form; and if alienation is allowed to 
all except a large number of large classes the test has reached a 
breaking point. This point is approached in the California cases. 
Moreover, the form of the restriction in the two deeds is not quite 
the same. To which category does the restriction in the later 
case, that ‘‘the property shall not be sold to any persons other than 

283 186 Pac. (Cal.) 596 (1920). 

84 Gray, RESTRAINTS, 2 ed., §§ 19, 29a; Prey v. Stanley, 110 Cal. 423, 427, 42 Pac. 
908 (1895). 


*85 Gray, RESTRAINTS, 2 ed., §§ 31-44. But in § 44 Mr. Gray seems to think it 
wiser to disallow such qualified restrictions altogether. 
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of Caucasian race,” belong? A conveyancer would have great 
difficulty in passing on these titles under this test. 

Another criterion, which has been suggested by some authorities, 
is that the condition or covenant is bad only when all alienation 
is substantially. fettered.“* But this allows considerable restric- 
tion and is even more difficult of application by the conveyancer 
than the first. Furthermore, conditions are not in the United 
States subject to the Rule against Perpetuities.*” And the repug- 
nant and fettering whims of settlors and testators may with us last 
for centuries. Happy is the jurisdiction whose court, uncontrolled 
by prior decisions, or under the protection of a code provision, may 
declare all such restraints on alienation invalid. But two cases ** 
within the decade have upheld them, on facts not very different 
from those in the decisions under discussion. The California courts 
were clearly right in saying the provisions did not violate the 
fourteenth amendment of the Federal Constitution, which applies 
only to action by the state not to contracts of individuals.*° 

But while the alienation cannot be restricted, the use of prop- 
erty may, and unless use by individuals — in the particular case — 
can be construed to mean a tenancy and therefore an alienation, 
the Supreme Court in the second case has gone a long way to nullify 
-the effect of the prior decision.” 

III. Restraints on alienation of legal life estates have recently 
been held void in Illinois.“! The court overlooked an earlier 
Illinois case of which Mr. Kales says that it is “probably the only 
case in any jurisdiction in which a legal life estate has been held 
subject to an absolute restraint on alienation.” *” | 

IV. The validity of a gift of land or personalty, if the first 
taker who has been given a fee or absolute interest does not dispose 
of the property by deed or will, has often been questioned. As to 
personalty, the future interest may be held invalid because of uncer- 





36 Gray, RESTRAINTS, 2 ed., §§ 43, 44. 

37 Ante, p. 648. 

8 Queensborough Land Co. v. Cazeaux, 136 La. 724, 67 So. 641 (1915); Koehler ». 
Rowland, 275 Mo. 573, 205 S. W. 217 (1918). 

239 7 CALIFORNIA L. REV. 191. 

240 Thid., 190. 

*41 Randolph v. Wilkinson, 128 N. E. (Ill.) 525 (1920). 

*2 Christy v. Pulliam, 17 Ill. 59 (1855); Pulliam ». Christy, 19 Ill. 331 (1857); 
Christy v. Ogle, 33 Ill. 295 (1864); Gray, Restrarnts, 2 ed., §§ 135, 138; KALEs, 
Future INTEREsTs, 2 ed., § 730. 
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tainty and the great difficulty of ascertaining the subject matter of 
the gift over.“* But no such explanation can be advanced for hold- 
ing the devise over of land invalid, and the cases thus deciding have 
been severely criticized.“* In re Ashton™® reaches an absurd result. 
A bequeathed the residue of all his land and chattels to his sister B 
absolutely, but if B was at ““her decease mentally unfit to manage 
her own affairs” then to his brother, C. Before A’s death, B while 
sane made a will leaving A the residue of her estate. A died, and 
on B becoming insane the court held she took the absolute interest 
in A’s property free from the gift to C. That was held bad as sub- 
stantially a gift over on intestacy. In other words, if a man gives 
a relative an absolute interest in property and says, “if at your 
death you are capable of making an intelligent choice as to the dis- 
position of your estate you are free to do so; but if you are not, I 
wish now to do it for you,” such a clause is bad. Public policy, 
far from being opposed to such a conditional limitation, is in 
favor of it. Indeed, the provision was not one against intestacy 
except in a limited sense. If B died insane she would have died 
testate, for while competent she had made a will. 


SPENDTHRIFT TRUSTS 


On the subject of spendthrift trusts in Connecticut the dicta were 
conflicting down to 1899.° In that year a statute enacted that 
“Whenever property is given to trustees to pay over the income 
to any person, and there is no provision for accumulation, and 
the trustees are not expressly .authorized to withhold such in- 
come, and the income is not expressly given for the support of the 
beneficiary or his family, such income shall be liable in equity to 
the claims of all creditors of such beneficiary.” “” A woman by 
will left all her property in trust to pay the income to her husband 
“for the sole and separate use of my said husband for and during 
all the term of his natural life, and so that the same shall not be 





243 Gray, RESTRAINTS, 2 ed., § 58. 

4 Tbid., §§ 59-74g; Kates, Future INTEREsTs, 2 ed., § 723; Manley O. Hudson, 
17 Missour! BULLETIN, 8, LAW SERIES, 11, pp. 37-55. 

245 [1920] 2 Ch. 481. 

246 Gray, RESTRAINTS, 2 ed., §§ 195-212. See Huntington v. Jones, 72 Conn. 45, 
50, 43 Atl. 564 (1899); Mason v. Rhode Island Hospital Trust Co., 78 Conn. 81, 8s, 
61 Atl. 57 (1905); Holmes v. Bushnell, 80 Conn. 233, 67 Atl. 479 (1907). 

27 CONNECTICUT GEN. STATS. (1918), § 5872. 
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liable for the contracts, debts or engagements of my said husband.” 
The Supreme Court of Connecticut “* has just said that the statute 
was exclusive and included all methods by which spendthrift trusts 
could be created; and that, as none of the essentials of such a trust 
mentioned in the statute appeared in the will, the husband’s in- 
terest was liable for an indebtedness existing at the time of the will 
and the death of the testatrix. The court assumed that had the 
will been drawn to meet the statute an effective spendthrift trust 
could have been created, but declined to pass on the important 
question for the Connecticut conveyancer “whether the statute 
intends that all income may be given by such a trust to the support 
of the beneficiary and his family, or the support intended is limited 
to reasonable support in view of the station in life of the beneficiary, 
or limited in some other way.” *° 
Joseph Warren. 
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248 Carter v. Brownell, 111 Atl. (Conn.) 182 (1920). 
49 Carter v. Brownell, 111 Atl. (Conn.) 185 (1920). The case is commented on in 
30 YALE L. J. 203. 
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KNOWLEDGE OF A DIRECTOR AS KNOWLEDGE OF A CORPORATION.! — 
A meeting of the board of directors of a banking corporation has been 
called. Seven directors are present. The discount of a promissory note 
of a partnership with which the bank has had many similar transactions 
is before the board. The note has been signed by one of the partners 
on behalf of the firm as has been customary. But the fact that the 
partnership was dissolved prior to the affixing of this signature is known 
only to two of the directors, who make no mention of it in the meeting. 
These two directors, with intent to serve their own interests and in dis- 
regard of their duty to the corporation, vote in favor of the discount 
and two of the other directors vote likewise. The other three vote - 
against discounting the note, but the discount is made. The bank now 
sues the other partners upon the note. Will it be charged with knowledge 
of the dissolution so as to bar its recovery? 

In the above hypothetical case it will be noted that the directors 
having the knowledge of the dissolution (x) are engaged i in corporate busi- 
ness at a board meeting, (2) do not comprise a majority of the directors 
present, but (3) their votes are essential to produce | the corporate action 
of discounting the note. 

There are various situations in which the seeatadiin of a director be- 
comes a material issue, but which are distinct from the present prob- 





1 For a discussion of this subject, which has received scant attention in legal peri- 
odicals, see U. M. Rose, “‘ Notice to Directors — How Far Binding on a Corporation,” 
6 Sours. L. REV. 453 "Edwin G. Merriam, “Notice to Corporations,” 6 Souts. L. 
REV. 793. 
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lem. Suppose a director is acting, not as a member of the board, but 
as an agent of his corporation. What effect has his knowledge upon the 
corporation? The law is settled that a corporation is responsible to the 
same extent as a natural principal for the acts of its agents, including 
improper acts, done in the scope of the agency.? An agent’s knowledge 
of facts concerning any transaction done in the scope of the agency 
should be treated as his acts are treated, and a principal, corporate or 
natural, should therefore be bound by it. But courts have developed 
an exception to such a general rule where an interest of the agent “‘ad- 
verse”’ to his principal is shown and have refused to impute knowledge 
in such cases. When the effect of an agent’s acts are in controversy as 
between the principal and third persons the fact that the agent has 
acted improperly or adversely towards his principal does not protect 
the principal, provided the act was within the scope of the agency.® 
Why should a different rule prevail when the effect of an agent’s knowl- 
edge is in dispute? The misleading nature of the word “adverse” may 
be the answer. In the majority of cases where the agent is said to be 
acting “adversely,” it will be found that he is acting for himself, and 
not for his principal, so that the act done cannot be considered as done 
within the scope of the agency. Whether an act is within the scope of 
the agency depends not solely on the nature of the act, but also on the 
intent with which the act is done.’ Thus, in Allen v. The South Boston 
R. R. Co.,® the plaintiff employed a stockbroker to purchase stock of the 
defendant corporation. The broker was treasurer of the corporation 
and had been intrusted with blank certificates of stock which he fraudu- 
lently and for his sole benefit sold to the plaintiff after all the capital 
stock had been issued. The defendant sought to have the knowledge of 
the broker imputed to the plaintiff but the court refused to do so on the 
ground that the acts of the broker were beyond the limits of his agency 
with the plaintiff. It is submitted that this is the correct test, whether 
the principal is a human being or a corporation, and that this is the 
only significance to be attached to the adverse interest of an agent.® 
But when a director, who has not been delegated an agent with respect 
to the matter in question, is present at the meeting of the board when 
action is taken upon the matter, and does not communicate to the board 
the pertinent information which he has, will the corporation be charged 
with his knowledge? It is clear that the mere participation of one such 
director in the corporate action is cause for imputing his knowledge to 





2 The N. Y. & N. H. R. R. Co. v. Schuyler, 34 N. Y. 30 (1865). See Ranger ». 
Great Western Ry. Co., 5 H. L. Cas. 71, 86 (1854). 

3 See 2 MecueM, AGENCY, 2 ed., § 1822; WHARTON, AGENCY, § 184. 

4 American Surety Co. v. Pauly, 170 U. S. 133 (1898). See 4 FLETCHER, Cyc. 
Corp., § 2243; 2 MEecHEM, AGENCY, 2 ed., § 1815. 

5 North River Bank v. Aymar, 3 Hill (N. Y.), 262 (1842); Limpus v. London Gen- 
eral Omnibus Co., 1 H. & C. 526 (1862); Howe v. Newmarch, 12 Allen (Mass.), 49 
(1866). See Hurrcut, AGENCY, 2 ed., §§ 153, 157. 

6 Platt v. Birmingham Axle Co., 41 Conn. 255 (1874); Frenkel v. Hudson, 82 Ala. 
158, 2 So. 758 (1887); Indian Head Nat. Bank »v. Clark, 166 Mass. 27, 43 N. E. 912 
(1896); American Surety Co. v. Pauly, supra. 

7 Tllinois Central R. R. Co. ». Latham, 72 Miss. 32, 16 So. 757 (1894). 

8 150 Mass. 200, 22 N. E. 917 (1889). 

9 See 2 MecueEm, AGENCY, 2 ed., § 1822. 
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the corporation provided such director did not withhold the information 
to serve a purpose of his own.’° It is his duty to disclose to the board 
all facts pertinent to the matter before it,” and the corporation should 
have a remedy against him for violation of that duty. It will promote 
more intelligent corporate action if each director realizes that his failure 
to impart pertinent information will be a ground for charging the cor- 
poration. Such a rule does not make the conduct of corporate business 
too risky, for a director will rarely ” fail to impart pertinent information 
unless he has a purpose of his own to be served. 

Some courts have held that the corporation is likewise to be charged 
with the knowledge of a single director, acting in a board meeting, even 
when he has withheld his information to serve a purpose of his own.” 
Although an agent’s adverse interest may remove his acts beyond the 
scope of the agency, it would seem that a director is acting as a director, 
whatever his motives, when he votes at a board meeting. But, it is 
submitted, this rule is too severe when the single director was not essen- 
tial to produce the directorate action.“ For it charges the corporation 
with knowledge of a nonessential minority in cases where we may be 
sure the pertinent information will not be revealed to the rest of the 
board. 

But if the corporation is seeking to assert some right or title which 
it would not have obtained without the action of its directors, then the 
corporation ought to be charged with the knowledge of any single direc- 
tor, whose vote was essential to the directorate action, even if the direc- 
tor so voted, with intent to serve his own interests and in disregard of 
the interests of the corporation.!® And this should be the law, even if 
there is no precise analogy from the law of agency; for the relation of a 


corporation to those human beings in whom are vested the powers of 
management is a closer relation than that between one human being 
who is a principal and another human being who is an agent. It would 
follow that, in the hypothetical case put at the opening of the note, the 
corporation should be charged with knowledge of the dissolution of the 
partnership, because the vote of the two directors who acted improperly 
was essential to bring about the discount. A fortiori, the corporation 





10 Nat. Security Bank v. Cushman, 121 Mass. 490 (1877). See 4 FLETCHER, Cyc. 
Corp., § 2232. Cf. Story, AGENCY, 9 ed., § 140, b. 

1 Union Bank v. Campbell, 4 Humph. (Tenn.) 394 (1843). See Edwin G. Mer- 
riam, “ Notice to Corporations,” 6 Souts. L. REv. 793, 811. 

2 The scarcity of cases involving such a situation is not surprising and seems 
convincing. j 

18 Bank of United States v. Davis, 2 Hill (N. Y.), 451 (1842). See 1 MorsE, BANKS 
AND BANKING, 3 ed., § 134. Contra, La. State Bank v. Senecal, 13 La. 525 (1839); 
Terrell v. The Branch Bank at Mobile, 12 Ala. 502 (1847); Custer v. Tompkins County 
Bank, 9 Pa. St. 27 (1848). Cf. Shattuck ». Guardian Trust Co., 145 App. Div. 734, 
130 N. Y. S. 658 (1911). 

144 Though many courts recognize this and do not impute a director’s knowledge to 
the corporation, the reason given is that he was acting “adversely” and hence that 
knowledge of the corporation will not be presumed. Innerarity v. Merchants’ Nat. 
Bank, 139 Mass. 332, 1 N. E. 282 (1885); Home Building & Loan Ass’n ». Barrett, 160 
Mo. App. 164, 141 S. W. 723 (1911). This overlooks the fact that all corporate action 
must, in the nature of things, be vicarious and that the problem is to determine when 
it is proper to hold a corporation for the acts, omissions, or knowledge of human beings. 
‘ 18 Mercier v. Canonge, 8 La. Ann. 37 (1853). See 1 Morsr, BANKS AND BANKING, 
3 ed., § 112 (6). 
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would be charged with knowledge possessed by the majority of the 
directors, even if they did not disclose it to the minority, and acted with 
intent to serve their own interests and in disregard of the interests of 
the corporation.'* The converse situation is illustrated by the recent 
case of Western Securities Co. v. Silver King Consolidated Mining Co.," 
where the votes of the two directors who were acting to serve their own 
fraudulent scheme comprised only a minority and were not essential to 
produce the directorate action. Their knowledge was properly held not 
to be imputed to the corporation. 





TRIAL OF CIVILIANS BY MILITARY CourTS IN TIME OF PEACE. — A 
federal court was recently faced with the problem of the jurisdiction of 
a military court over civilians. The governor of Texas had suspended 
the local officials, declared a state of martial law, and directed the militia 
to maintain law and order. The defendant was fined and, upon his 
refusal to pay, imprisoned by a military court for exceeding the speed 
limits fixed by ordinance. His petition for a writ of habeas corpus was 
denied by the federal court and the jurisdiction of the military court 
upheld as a proper exercise of martial law.’ 

Martial law in its correct sense is simply the will of the military com- 
mander of a territory exercised in accordance with the usages of war.? 
It corresponds in a way to what in France and other continental countries 
is called a state of siege.* Where it exists the functions of the civil 
tribunals are or may be suspended and for the time vested in the military 
arm of the state. And just as the régime of the civil law is both pre- 
ventive and punitive so also is that of martial law. Our problem is to 
determine whether there is a place in our constitutional system for 
martial law in this sense apart from actual war. 

Martial law must be sharply distinguished from the common-law 
power of a sovereign, — sometimes called qualified martial law,5— to 
employ all force necessary to meet opposition to the law of the land.® 
By virtue of that power the state may in time of disturbance call upon 
the militia to help maintain the orderly administration of the law by 
dispersing mobs, quelling riots, safeguarding life and property, and 
arresting and detaining persons obnoxious to the safety of the commu- 
nity.” Indeed the proper authorities must, when the occasion arises, so 





16 See Lyne v. Bank of Kentucky, 5 J. J. Marsh. (Ky.) 545, 559 (1831). 
17 192 Pac. 664 (Utah). See Recent CASES, p. 674, infra. 


1 United States ex rel. McMaster v. Wolters, 268 Fed. 69 (1920). For a statement 
of the facts in this case see RECENT CASES, p. 673, infra. 

2 See GLENN, THE ARMY AND THE LAW, 157, 158. 

3 See Dicey, LAw oF THE CONSTITUTION, 8 ed., 287. 

4 See GLENN, supra, 166. 

5 See Commonwealth ». Shortall, 206 Pa. 165, 55 Atl. 952 (1903). 

6 See DicEy, supra, 284; see Holdsworth, “Martial Law Historically Considered,” 
Hy L. Q. Rev. 117, 128. See BrrkummerR, MriitaRY GOVERNMENT AND MARTIAL 

AW, 433. 

7 Luther v. Borden, 7 How. (U. S.) 1 (1849); Druecker 2. Salomon, 21 Wis. 621 (1867); 
In re Boyle, 6 Ida. 609, 57 Pac. 706 (1889); Commonwealth ». Shortall, supra; In 
re Moyer, 35 Colo. 159, 85 Pac. 190 (1905); Moyer v. Peabody, 212 U. S. 78 (1909); 
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use the militia. But the militia so employed is merely acting the pre- 
ventive, defensive réle of martial law. The present question is whether 
the sovereign in time of peace can go a step further, proclaim absolute 
martial law, and thus authorize the militia to adopt the punitive réle 
and subject those civilians taken in custody to military trial. 

In England an answer in the negative may safely be ventured. In 
the United States the authorities are not of one mind.!® On the one 
hand it has been held that in time of local insurrection the military 
summoned by the governor are in control to the exclusion of the civil 
authorities" and that the military tribunals have jurisdiction to try 
and punish civilians. The reasons given are that there is a de facto 
state of war,'® the continued session of the civil courts notwithstanding; 
that motives of fear or favor render the ordinary civil processes ineffec- 
tive or entirely inoperative; that the necessity of the situation demands’ 
summary action and justifies the temporary dethronement of the con- 
stitutional guarantees in order to hasten the restoration of the sovereignty 
of the law; that in time of need executive process is due process.!® 

On the other hand it. has been held '* that the declaration of the gov- 
ernor that a state of insurrection exists in a given district does not 
create a new legal situation,” but that it is merely the recognition of an 
existing state of affairs '* which calls for the exercise of the state’s re- 
serve police force. The militia may be called out simply to restore 
order, to suppress but not to punish.’® A riot or insurrection is not 





State v. Brown, 71 W. Va. 519, 77 S. E. 243 (1912); Ex parte Jones, 71 W. Va. 567, 
77S. E. 1029 (1913); Ex parte McDonald, 49 Mont. 454, 143 Pac. 947 (1914); Hatfield 
v. Graham, 73 W. Va. 759, 81 S. E. 533 (1914). 

8 Rex v. Kennett, 5 C. & P. 282 (1781); Rex v. Pinney, 5 C. & P. 254 (1832). 

® See 3 CoKE’s INSTITUTES, 52; 1 HALE, P. C., 500; 1 HALE, History OF THE 
Common Law, 5 ed., 55; DicEy, supra, 281-283, 289, 544; F. Pollock, “What is 
Martial Law,” 18 L. Q. REv. 152-158. 

10 See State v. Brown, supra; Ex parte McDonald, supra. See G. S. Wallace, “The 
Need, the Propriety, and the Basis of Martial Law,” 8 Jour. or Crm. Law AND 
CRIMINOLOGY, 167-189; H. J. Hershey, “Power and Authority of Governor and Militia 
in Domestic Disturbances,”’ 19 LAw NOTES, 28-33; GLENN, supra; A. C. VANDIVER, 
MartiAt Law; A. J. Lobb, “Civil Authority versus Military,” 3 Minn. L. Rev. 
105, 111; 2 WINTHROP’S MILITARY LAW AND PRECEDENTS, 2 ed., 1274. For sugges- 
tions as to legislation on the subject, see H. W. Ballantine, ‘Qualified Martial Law, a 
Legislative Proposal,” 14 Micu. L. REv. 102, 197. 

1 State v. Brown, supra; Ex parte Jones, supra. See Commonwealth »v. Shortall, 
supra, 172, 173. 

2 State v. Brown, supra. See Ex parte Jones, supra, 574. See 15 Cort L. Rev. 
177; 26 Harv. L. REv. 636. 

13 See Ex parte Jones, supra, 605; Commonwealth ». Shortall, supra, 171, 172, 174. 

14 Fx parte Marais, 1902 A. C. 109, is not an authority for this proposition. There 
a war was in progress. The court merely held that in view of the large-scale operations 
of modern warfare it was reasonable to treat the territory in question as though actually 
within the zone of battle. See C. Dodd, “Ex parte Marais,” 18 L. Q. Rev. 147. Cf. 
Ex parte Milligan, 4 Wall. (U. S.) 2, 121 (1866). 

18 State v. Brown, supra. 

16 Ex parte McDonald, supra. 

17 See Holdsworth, supra, 129. 

18 See Cushing, 8 Oprnions oF ATTORNEY GENERALS 374. 

19 See Ex parte Milligan,'supra, 121. See GLENN, supra, 157-190; A. C. VANDIVER, 
supra, 13; E. M. Cullen, “‘The Decline of Personal Liberty in America,” 48 Am. L. 
REV. 345, 346, 352. In Moyer v. Peabody, supra, holding that custody by the military 
authorities during the period of disturbances is warranted, there is some broad lan- 
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war.2 The existence of either does not, therefore, put the citizens of the 
affected area beyond the pale of the law. The authority to call troops 
out for police purposes and to employ any amount of force necessary to 
abate the disorder is adequate to meet all needs. A reasonable belief 
on the part of the military authorities that a man should be kept in 
custody during the period of disorder is a sufficient answer to a petition 
for a writ of habeas corpus. If local officials fail in their duty there 
are legal ways for replacing them with others. If juries will not convict, 
a change of venue may be had. The Petition of Right * was leveled 
at military trial of civilians in time of peace. Its substance is found in 
our federal and state constitutions, — the latter often providing ex- 
pressly that the military shall at all times be subordinate to the civil 
authorities.2> The governor in calling out the militia acts as the chief 
civil officer of the state *° by virtue of his constitutional power to enforce 
the law, but in the absence of constitutional authority he has no power 
to create courts which have no standing in our judicial system or to 
suspend the law of the land.?” To imply such a power would be to fly 
in the face of the constitutional history of England and the United 
States. Finally, while the decision in Ex parte Milligan* rests on a 
statute ®® it contains a strong dictum that military courts have no juris- 
diction over civilians beyond the zone of actual war.*° 

The validity and force of most of the arguments on either side depend 
upon the extent and duration of the disorder. But even if there is a 
very extensive and protracted insurrection it is doubtful if such serious 
constitutional objections could be overcome. In view of the frequency 
of local disturbances where the militia is called out and of the magnitude 
of the public interests concerned the problem involved in United States 





guage which offhand would seem conira. But this language must be considered as 
bearing only upon the particular question involved and as limited by the following 
dictum (p. 85): “Such arrests are not necessarily by way of punishment but are by 
way of precaution to prevent the exercise of hostile power.” See Commonwealth 2. 
Shortall, supra, 170, “It [martial law] was put in force only as to the preservation of 
public peace and order not for the ascertainment or vindication of private rights or 
the other ordinary functions of government.” See In re Moyer, supra, 167, where the 
court is careful to add, “He was not tried by any military court, or denied the right 
of trial by jury, neither is he punished for violation of the law nor held without due 
process of law.” 

20 Ex parte McDonald, supra. 

% See F. Pollock, supra, 157; BIRKHIMER, supra, § 437. 

2 Moyer v. Peabody, supra; In re Moyer, supra; In re Boyle, supra; Ex parte Jones, 
supra. 

% See 3 Cuas. I, c. 1, especially § 7; 5 STATUTES OF THE REALM, 24. 

24 See Texas ConstiTuTIon, Art. I, §§ 10, 12, 15, 19, 20, 28. 

25 See Texas ConstitTuTIon, Art. I, § 24. The constitution of every state in the 
union, except New York, provides for subordination of the military to the civil 
power. See STIMSON, FEDERAL AND STATE CONSTITUTIONS, § 292. 

26 Fx parte McDonald, supra; Ela v. Smith, 5 Gray (Mass.), 121 (1855); Franks ». 
Smith, 142 Ky. 232, 134 S. W. 484 (1911); Im re Moyer, supra, 168. 

27 See Ex parte Milligan, supra, 121. 

28 See note 14, supra. 

29 See 12 Stat. AT L. 755. 

30 Tt is true that Amendments V and VI of the Federal Constitution discussed in 
Ex parte Milligan are limitations solely upon the federal government. None the less 
the interpretation placed upon them certainly carries weight in construing state con- 
stitutions containing similar provisions. 
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v. Wolters** is one of great importance. A decision by the United 


States Supreme Court upon the problem would do much to clear up a 
doubtful situation. 





DAMAGES FOR Loss OF PROSPECTIVE Crops. — “Although by per- 
formance the benefits of the contract would accrue at a future time, yet 
upon a breach by which such future advantages will be prevented, the 
injured party may immediately thereafter recover damages equivalent 
to the loss.” ! To deny that there is any case, where such an equivalent 
can be determined, would be, in the words of Sir George Jessel, M. R., 
“to limit the power of ascertaining damages in a way which would rather 
astonish gentlemen who practice on what is known as the other side of 
Westminster Hall.” ? Yet in the recent case of Turpin v. Jones* the 
court denied recovery of damages because they involved the calculation 
of the probable value of crops to be raised in the future. In that case 
the contract was for the cultivation of land upon shares. The owner 
of the land refused to allow the plaintiff to enter; suit was brought imme- 
diately, and before any of the season’s crop had been raised, or even 
planted, in the neighborhood. A demurrer to the petition was sustained 
on the ground that damages were too conjectural. 

The purpose of the law in awarding damages for breach of contract is 
“to put the plaintiff in as good a position as he would have been in had 
the defendant kept his contract.” * The basic principle is thus com- 
pensation.’ To determine the proper amount of compensation, the 
courts have adopted various tests, or measures of damage, based upon 
the value of various factors involved in the performance contracted for. 
In these crop cases the most usual test is the value of the plaintiff’s share 
of the crop, less what he might reasonably have earned in other employ- 

_ments during the period of the contract.6 Some courts take the measure 
of damage to be the value of the plaintiff’s share, less the value of the 
labor he was required to perform; ’ others take the value of the lease or 
contract, 7. e., the profits to be derived therefrom.* The usual evidence 
upon which the value of the crop is computed is that of the average yield 
of adjoining lands, and the market price, in the same year.® But this is 
only one of the several kinds of evidence upon which the probable value 





31 See note 1, supra. 


1 SUTHERLAND, DAMAGES, 4 ed., § 107. 

* 2 Fothergill v. Rowland, 17 Eq. 132 (1873). 

3 225 S. W. 465 (1920). See RECENT CASES, p. 675, infra. 

4 Wittiston, Contracts, § 1338. 

5 See SepGwick, DAMAGES, 9 ed., §§ 29, 30; SUTHERLAND, DAmacEs, 4 éd., § 12. 

6 Somers v. Musolf, 86 Ark. 97, 109 S. W. 1173 (1908); Crews v. Cortez, 102 Tex. 
111, 113 S. W. 523 (1908). 

7 Lindley v. Dempsey, 45 Ind. 246 (1873); Harrell v. Johnson, 93 Kan. 119, 143 
Pac. 411 (1914). 

8 Cull v. San Francisco & F. Land Co., 124 Cal. 591, 57 Pac. 456 (1898); Taylor v. 
Bradley, 39 N. Y. 129 (1868); Cornelius v. Little, 52 Pa. Super. Ct. 394 (1913). See 
SEDGWICK, DAMAGES, 9 ed., § 624. 

9 U. S. Smelting Co. v. Sisam, 191 Fed. 293 (1911); International Agr. Corp. 2. 
Abercrombie, 184 Ala. 244, 63 So. 549 (1913); Teller v. Bay, etc. Dredging Co., 151 
Cal. 209, 90 Pac. 942 (1907). 
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of this factor may be calculated.!° Its unavailability should not be 
sufficient ground for refusing recovery; there is usually ample other 
competent evidence, including the judgment of properly informed ex- 
perts."" However, because this one sort of evidence was unavailable, 
the court in Turpin v. Jones denied recovery. The absurdity of con- 
sidering this as the sole source of evidence is manifest in cases where 
such evidence will never be available, as where the crop is unique,” or 
will be available only after an extended period of time, as where the 
crop lease has several years to run. In such cases the courts allow the 
jury to form a reasonable estimate of the value of the crop on the basis 
of all the available evidence.“ To require evidence of the size and value 
of surrounding crops in the same year would be, in the former case, to 
deny recovery altogether, and in the latter to postpone materially the 
recovery of damages to which the plaintiff has an immediate right. 
There is undoubtedly, in our law, the principle that damages, to be 
recoverable, must be reasonably certain. But the certainty required is 
certainty as to the fact of damage, and not as to the amount.'® Here 
there is reasonable certainty as to the fact of damage; it is at least 
reasonably certain that one who takes land on such terms will be able 
to raise a crop and obtain a share of it. “Where it is clear that sub- 
stantial damage has been suffered, the impossibility of proving its pre- 
cise limits is no reason for denying substantial damages altogether.” !” 
Any reasonable test for ascertaining the amount of such damage is justi- 
fied; and there is no objection to the adoption by the court of the most 
certain test available.'® But where one form of evidence is unobtainable, 





10 See note 9, supra. The same cases also admit evidence of the kind of land, the 
kind of crops to be raised, the average yield in previous years, and the opinion of 
experts as to the probable yield. 

11 “Farmers acquainted with the land in question can tell how much it would pro- 
duce with proper cultivation, and there is no greater danger of mistake here than in 
any other case where an exercise of judgment is necessary in the estimation of dam- 
ages.” Zachary v. Swanger, 1 Ore. 92, 93 (1854). 

22 Sandusky Cement Co. v. Dixon Ice Co., 251 Fed. 506 (1918); People’s Ice Co. ». 
The Excelsior, 44 Mich. 229, 6 N. W. 636 (1880). ‘ These were actions for the negligent 
destruction of ice fields; there were no similar fields in the vicinity. The measure of 
damage was taken to be the probable value of the crop, less the cost of harvesting it. 

18 — v. Acker, 116 Cal. 239, 48 Pac. 62 (1897); Taylor v. Bradley, 39 N. Y. 
129 (1868). 

14 In Sandusky Cement Co.'v. Dixon Ice Co., supra, the amount was computed upon 
the basis of the average daily capacity of the plaintiff’s ice plant, the average length 
of the harvesting season for the past five years, and the average market price for the 
same period. 

16 This is not a case of anticipatory breach or prospective damages. The per- 
formance to which the contract entitled the plaintiff was to be allowed to enter and 
hold the land; it is the value of that performance which is the extent of his damage. 
See SUTHERLAND, DAMAGES, 4 ed., § 107; WILLISTON, CONTRACTS, § 1339. 

16 Tt has been suggested that certainty as to the fact of damage and certainty as to 
the amount are but two aspects of the same thing, and shade into each other. See- 
WILLIsTON, ConTRACTS, § 1346. However this may be, there is undoubtedly a marked 
distinction between the two ends of the scale; and it is definitely possible to point to 
many cases where the fact of damage is reasonably certain, while the amount of such 
damage is incapable of exact measurement. 

17 WILLISTON, CONTRACTS, § 1345. See Shoemaker v. Acker, 116 Cal. 239, 242, 48 
Pac. 62, 64 (1898). 

18 In Smith v. Phillips, 16 Ky. L. 615, 29 S. W. 358 (1895), upon which the court in 
Turpin v. Jones, supra, relied, the contract was for the lease of a farm at a fixed price. 
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the defendant, who has by his wrong forced the plaintiff into the strait 
of proving damages, cannot complain that the latter wishes to use the 
best methods left him for accomplishing the result.’ 

The court, in Turpin v. Jones, suggested that the plaintiff wait until 
after the season’s crop was grown, and then renew his action. And on 
its face the suggestion seems eminently sensible. Far better evidence 
would then be available, both as to the value of the crop and as to the 
plaintiff’s earnings in other employments. By the original contract, he 
did not contemplate any compensation until that time. Furthermore, 
while the measure of damage is usually considered a matter of substan- 
tive law,?° the admission of evidence and the computation of the amount 
of damage are purely matters of procedure." Courts frequently, in their 
discretion, suspend a trial or an inquiry for the assessment of damages 
for a reasonable time, until evidence not then on hand becomes avail- 
able. But one must proceed carefully. If this is entirely a matter of 
evidence, it must be recognized as such, and may be dealt with through 
the proper medium of a continuance or a postponed assessment of dam- 
ages. It may do very well to postpone the trial in this way, but the 
plaintiff should not be required to bring an entirely new suit. To deny 
a remedy for established rights, as did the Kentucky court, is to exercise 
a jurisdiction closely analogous to that usurped by the English Chan- 
cellor in the course of the seventeenth century, at a time when there was 
a real need for a softening liberality in applying the rules of the strict 
law. With the growth of equity and modern legal procedure, that time 
has passed. We are here in a court of law, where certain legal results 
are supposed to follow upon the establishment of a certain set of facts. 
To extend the discretion of the judge from evidence into substance would 


be a far-reaching and inherently dangerous change. 





EFFECT OF AN ORAL DIRECTION TO A DEBTOR TO PAY THE DEBT TO A 
DONEE AT THE CREDITOR’S DEATH. — It is probably a common trans- 
action, particularly where the parties are all members of the same family, 
for a creditor orally and gratuitously to direct his debtor to pay the 
money to a third person at the creditor’s death. The legal effect of such 
a direction, given without any thought of possible litigation and in 
reliance on the honor of the parties, and yet intended to create a binding 





The court refused to allow conjectural profits as the measure of damages, but took the 
more certain measure of the difference between the contract price and the normal 
rental value, in money. The court in the later case was evidently misled by a failure 
to notice the great difference in the circumstances of the two cases. 

19 See Shoemaker v. Acker, supra. 

20 See SEDGWICK, DAMAGES, 9 ed., § 1373. 

21 See id., § 1 383. The line between the two is not clear, and it is often hard to 
determine with which the courts are dealing. Thus, for the destruction of growing 
crops, some courts take the measure of damage to be the value of the crops when 
destroyed, to be estimated by taking the market value at maturity less the cost of 
producing; while others take the latter statement to be the actual measure of damage. 
Cf. also Cornelius v. Little, supra, with Harrell v. Johnson, supra. 

2 See WIGMORE, EVIDENCE, § 2575. 

% There may be some question whether the decision in Turpin v. Jones does not 
make the matter res judicata. This certainly should not be the result. 
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obligation, is not wholly clear. If the words of the creditor can be fairly 
construed as declaring himself trustee of the debt for the intended donee, 
a valid trust will arise,' but his instructions can rarely be given this 
technical meaning. The tendency for equity to torture every legally 
incompleted gift into such a trust for the donee? has been definitely 
arrested. The more natural meaning of the creditor’s words, that the 
debtor is to be the trustee, cannot be given effect, for a debtor cannot 
be trustee of his own debt.‘ So the creditor’s intention cannot usually 
be carried out by means of a trust. 

But under the law of contracts the transaction may contain all the 
necessary elements of a binding obligation. In consideration of the 
creditor’s discharge of the debt the debtor may promise the creditor 
to pay the donee, substituting a sole-beneficiary contract ° for the orig- 
inal obligation, or the debtor may make his promise directly to the 
donee, thus bringing about a novation of creditors.6 In both cases the 
donee acquires a direct right against the debtor. Apparently either of 
these principles is applicable to a recent Nebraska case’ upholding this 
kind of a transaction. But the court rested its decision on the ground 
that there was a completed gift inter vivos.8 

The general principle is that either a deed or a delivery of the property 
is essential for a legal gift.* A chose in action can be given by deed 





1 Ex parte Pye, 18 Ves. 140 (1811). See Scott, CAsEs, Trusts, 146 n; AmEs, 
Cases, TRUSTS, 125 n; LEwrn, Trusts, 12 ed., 71; PERRY, Trusts, 6 ed., § 96. 

2 M’Fadden v. Jenkyns, 1 Phillips, 153 (1842); Eaton v. Cook, 25 N. J. Eq. 55 
(1874); Morgan v. Malleson, L. R. 10 Eq. 475 (1870); Caylor v. Caylor’s Estate, 22 
Ind. App. 666, 52 N. E. 465 (1899). 

3 Milroy v. Lord, 4 DeG. F. & J. 264 (1862); Richards v. Delbridge, L. R. 18 Eq. 11 
(1874); In re Ashman’s Estate, 223 Pa. 543, 72 Atl. 899 (1909); Cardoza v. Leveroni, 
233 Mass. 310, 123 N. E. 672 (1919). See Scott, CAsEs, TRusTs, 151 n; AMES, CASES, 
TRUSTS, 130 N, 133 N. 

4 See Austin W. Scott, ‘The Progress of the Law: Trusts,” 33 Harv. L: REv. 688. 

5 See 1 WiLLIsTon, Contracts, §§ 360, 368. 

6 See AMES, LECTURES ON LEGAL History, 298, 6 Harv. L. Rev. 184; 3 WILuIs- 
TON, ConTRACTs, §§ 1865, 1866. 

7 Dinslage v. Stratman, 180 N. W. 81 (1920). For a statement of the facts, see 
RECENT CASES, p. 672, infra. 

8 If there was a completed gift, the court properly held that the postponement of 
the enjoyment until the donor’s death did not render the transfer void as testamentary. 
Tucker v. Tucker, 138 Ia. 344, 116 N. W. 119 (1908); Roepke v. Nutzmann, 95 Neb. 
589, 146 N. W. 939 (1914); Innes v. Potter, 130 Minn. 320, 153 N. W. 604 (1915); 
Howard v. Hobbs, 125 Md. 636, 94 Atl. 318 (1915); Goodan v. Goodan, 184 Ky. 79, 
211 S. W. 423 (1919). Nor would an otherwise valid gift be defeated by the fact that 
the enjoyment was contingent, as in Dinslage v. Stratman, supra, on the donor’s death 
before the donee reached the age of eighteen. Neale v. Neales, 9 Wall. (U. S.) 1 (1869); 
Simer v. Flatt, 177 Pac. 545 (Okla.) (1918); Green v. Redmond, 132 Md. 166, 103 Atl. 
431 (1918); Edgar v. Yant, 66 Colo. 599, 185 Pac. 252 (1919). And the fact that the 
gift in Dinslage v. Stratman, supra, was of only part of the debt is not fatal. Car- 
penter v. Soule, 88 N. Y. 251 (1882); McKenzie v. Harrison, 120 N. Y. 260, 24 N. E. 
458 (1890); Holmes v. Holmes, 129 Mich. 412, 89 N. W. 47 (1902). 

® Trons v. Smallpiece, 2 B. & Ald. 551 (1819); Cochrane v. Moore, 25 Q. B. D. 57 
(1890); Gammon Theological Seminary v. Robbins, 128 Ind. 85, 27 N. E. 341 (1891). 
For the development of this principle, see Roscoe Pound, “ Juristic Science and Law,” 
31 Harv. L. REv. 1053. 

10 Airey v. Hall, 3 Sm. & G. 315 (1856); Walker v. Bradford Old Bank, 12 Q. B. D. 
511 (1884); In re Patrick, [1891] 1 Ch. 82; De Caumont v. Bogert, 36 Hun (N. Y.), 382 
(1885); Matson v. Abbey, 141 N. Y. 179, 36 N. E. 11 (1894); Taylor v. Purdy, 151 Ky. 
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but can never be actually delivered. But where the chose in action is 
represented by a specialty, whether a negotiable “ or a non-negotiable * 
instrument, a gift can be made by delivery of the specialty. A gift to 
the obligor can be effected with less formality. This can be accom- 
plished by delivery of the instrument * or of a receipt for payment," 
or, without delivery, by destruction of the instrument !° or indorsement 
of payment upon it.6 Some cases, however, seem to allow a gift to a 
third person by delivery of practically any written evidence of the chose 
in action.!”7 And two recent New York cases '* held that delivery of an 
informal written declaration of gift effected a valid gift. The Nebraska 
case goes a step further and holds that where there is no written evidence 
of the debt a gift is completed by an oral direction to the debtor in the 
presence of the donee.!® 

The real essential of a gift is the intent of the donor.” The donor 
must intend gratuitously to divest himself irrevocably of his rights in 
the property and to create a present interest in the donee. And he 





82, 151 S. W. 45 (1912); Garrison v. Spencer, 58 Okla. 442, 160 Pac. 493 (1916); Curri- 
den v. Chandler, 108 Atl. 296 (N. H.) (1919). 

11 Grover v. Grover, 24 Pick. (Mass.) 261 (1837); Clark v. Gurley, 48 Tex. Civ. App. 
274, 106 S. W. 394 (1907). See THORNTON, GrrTs, § 271. 

2 Commonwealth v. Crompton, 137 Pa. 138, 20 Atl. 417 (1890); Martin ». McCul- 
lough, 136 Ind. 331, 34 N. E. 819 (1893); Shepard v. Shepard, 164 Mich. 183, 129 
N. W. 201 (1910); Hall v. O’Brien, 218 N. Y. 50, 112 N. E. 569 (1916); Dirks ». Union 
Savings Ass’n, 40 S. D. 529, 168 N. W. 578 (1918). See Scort, Cases, Trusts, 155 n, 
162, 163; AMES, CASES, TRUSTS, 155 n. 

18 Lanham v. Meadows, 72 W. Va. 610, 78 S. E. 750 (1913); Pyle v. East, 173 Ia. 
165, 155 N. W. 283 (1915). 

14 Gray v. Barton, 55 N. Y. 68 (1873); Carpenter v. Soule, supra; McKenzie 2. 
Harrison, supra. 

18 Gardner v. Gardner, 22 Wend. (N. Y.) 525 (1839); Denunzio’s Receiver v. Scholtz, 
117 Ky. 182, 77 S. W. 715 (1903). 

16 Ferry v. Stephens, 66 N. Y. 321 (1876). As to gifts by creation of a joint ten- 
ancy, see East, etc. Ass’n v. McKenzie, 87 N. J. Eq. 375, 100 Atl. 931 (1917); Marston ». 
Industrial Trust Co., 107 Atl. 88 (R. I.) (1919); Rice v. Bennington Bank, 108 Atl. 
708 (Vt.) (1920). 

17 Jones v. Moore, 102 Ky. 591, 44 S. W. 126 (18098); Im re Huggin’s Estate, 204 Pa. 
167, 53 Atl. 746 (1902); Claytor v. Pierson, 55 W. Va. 167, 46 S. E. 935 (1904); Davie 
v. Davie, 47 Wash. 231, 91 Pac. 950 (1907); Lipson v. Evans, 133 Md. 370, 105 Atl. 
312 (1918); McGavic v. Cossum, 72 App. Div. 35, 76 N. Y. Supp. 305 (1902). But 
see Cook v. Lum, 55 N. J. L. 373, 26 Atl. 803 (1893). 

18 Jn re Cohn, 187 App. Div. 392, 176 N. Y. Supp. 225 (1919); Hawkins v. Union 
Trust Co., 187 App. Div. 472, 175 N. Y. Supp. 694 (1919). 

19 The court’s language indicates that the presence of the donee’s representative at 
the giving of the direction to the debtor was not necessary for a gift. The opinion 
emphasizes the clear intent to give and the donor’s belief that the gift was complete. 
It amounts to a holding that no delivery is necessary. 

20 For a long time it was doubtful whether intent alone was not sufficient. See the 
principles laid down by Pollock, B., in Danby v. Tucker, 31 W. R. 578 (1883); and by 
Cave, J., in In re Ridgway, 15 Q. B. D. 447 (1885); overruled by Cochrane v. Moore, 
supra. See Leitch v. Diamond National Bank, 234 Pa. 557, 83 Atl. 416 (1912); Sulli- 
van v. Hess, 241 Pa. 407, 88 Atl. 544 (1913). It is often said that the assent of both 
parties is necessary, but the assent of the donee is presumed. Martin v. McCullough, 
supra; Matson v. Abbey, 70 Hun, 475, 24 N. Y. Supp. 284, aff’d 141 N. Y. 179, 36 N. E. 
11 (1894); Richards v. Wilson, 185 Ind. 335, 112 N. E. 780 (1916); McKinnon »v. Bank, 
82 So. 748 (Fla.) (1919). See THorNTON, Grrts, § 86. 

21 Cook v. Lum, supra; Burns v. Burns, 132 Mich. 441, 93 N. W. 1077 (1903); Duryea 
v. Harvey, 183 Mass. 429, 67 N. E. 351 (1903); Bailey v. Orange Memorial Hospital, 
102 Atl. 7 (N. J.) (1917); Brewer’s Administrator v. Brewer, 181 Ky. 400, 205 S. W. 
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must manifest this intention objectively so that the law can deal with 
it. This is the basis of the requirement of a deed or delivery. Is a parol 
order to his debtor to pay another a sufficient manifestation of the 
creditor’s donative intent? An oral gratuitous assignment of a chose 
in action is at least an authority to the donee to collect and to the debtor 
to pay the donee, but an authority is revocable and is revoked by death.” 
A distinction has been suggested * between an authority and an order, 
which latter was said to be irrevocable, but this does not seem to be 
supported by reason or authority.“ In a case where the donative intent 
is very clear and where there is no tangible evidence of the chose in 
action to deliver, should an oral direction operate as an irrevocable 
transfer rather than a mere authority? Such a principle would secure 
the interest of owners in the free transfer of their property. A require- 
ment of clear proof in each case of actual intent to give would tend to 
prevent fraud and unfounded claims. The slight difference in fact be- 
tween an oral gratuitous declaration of trust and an oral declaration of 
gift is merely technical. The vast difference in their legal effect cannot 
be due to equally divergent interests.2* These considerations tend to 
support the doctrine of the Nebraska case. But the law cannot secure 
every interest.2*> The greater interest in the general security of transac- 
tions and the prevention of fraud often requires a general rule of prop- 
erty law that leaves some interests of owners unsecured. And although 
wide inroads have been made on the strict requirement of delivery, it 
may be questioned whether an oral direction without more is not too 
informal to transfer title.2?7_ On the other hand, delivery of a written 
declaration of gift would seem to furnish the necessary proof of the 


donor’s intent without imposing too cumbersome formalities on the 
transfer.”* 





CORROBORATIVE EvIDENCE. — “Witnesses are to be weighed, not 
counted.” This is the general rule of the common law, in contradistinc- 
tion to the numerical requirements of the civil! and of the canon law.” 
The statutory requirement of two witnesses in treason cases is almost 





393 (1918); Huenink v. Heittbrink, 177 N. W. 796 (Neb.) (1920); Reynolds v. Thomp- 
son, 161 Ky. 772, 171 S. W. 379 (1914). 

2 See 1 WILLISTON, ConTRACTS, § 440. 

23 See George H. Balkam, “Payment of Bill of Exchange or-Check by the Drawee 
after the Drawer’s Death,” 14 Harv. L. REv. 588. 

24 See John M. Zane, “Death of the Drawer of a Check,” 17 Harv. L. REv. 104. 

25 See C. B. Labatt, “The Inconsistencies of the Laws of Gifts,” 29 Am. L. REv. 361. 

26 See Roscoe Pound, “The Limits of Effective Legal Action, ” 3 Am. Bar Ass’N 
JouRN. 55, 27 INT. Journ. oF ETHICS, 150. 

27 Van Cleef v. Maxfield, 103 Misc. 448, 171 N. Y. Supp. 333, aff’d 186 App. Div. 
906, 172 N. Y. Supp. 923 (1918); Cohen v. Cohen, 107 Misc. 635, 177 N. Y. Supp. 180 
Const pe v. Leveroni, supra. But see Ebel o . Piehl, 134 Mich. 64, 95 N. W. 
1004 (1903 

*8 Hawn »v. Stoler, 208 Pa. 610, 57 Atl. r115 (1904); Adams v. Merced Stone Co., 
176 Cal. 415, 178 Pac. 498 (1917); Humphrey ». Ogden, 53 Colo. 309, 125 Pac. 110 
(1912); In re Cohn, supra; Hawkins v. Union Trust Co., supra. 


1 See Dic. 22, 5, 12; Cop. 4, 20, 4. P 
2 See Corp. Jur. CANon., DECRET. GREG., lib. 2, tit. 20, de testibus, c. 23. 
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the only exception to. this rule. But in certain exceptional cases the 
testimony of a single witness is insufficient unless corroborated. First, 
no one can be convicted of perjury on the uncorroborated testimony of a 
single witness. Second, an extrajudicial confession must be supported 
by independent proof of the corpus delicti.® Third, by statute in many 
jurisdictions no conviction can be had on the uncorroborated testimony 
of an accomplice.* Fourth, in various offenses against women, corrobo- 
ration of the complainant’s testimony is often required by statute.” 

Although the requirement of corroborative evidence is thus not 
uncommon, there is surprising lack of judicial definition of what consti- 
tutes such evidence; and the single statutory attempt at a complete 
definition is unsatisfactory.2 The wide divergence of judicial opinion 
which this unsettled state of the law may produce is well illustrated in 
a recent English case.? There proceedings were instituted under the 
Bastardy Act,!° which requires that the complainant’s evidence be cor- 
roborated. In attempted corroboration it was proved (1) that the 
complainant had served the defendant as housekeeper for three years, 
(2) that the defendant called a doctor when the child was born, (3) that 
he allowed the complainant and her child to remain in his house for 
five weeks after the birth, (4) that he never inquired as to the child’s 
paternity, and (5) that he failed to answer a letter accusing him of being 
the child’s father." The Divisional Court held that this was sufficient 
corroboration; ” but this decision was reversed by the Court of Appeal. 
In each court there was a division of opinion.® 

In approaching the problem of what constitutes corroborative evi- 
dence, the policy of the statutes or rules requiring it becomes important. 


This policy differs in the various classes of cases. In the case of per- 





3 See 3 Wi1GMORE, EVIDENCE, 2 ed., § 2036. 

4 Rex v. Gardner, 8 C. & P. 737 (1839); Commonwealth v. Parker, 2 Cush. (Mass.) 
212 (1848); Whittle v. State, 79 Miss. 327, 30 So. 722 (1901). 

5 Johnson v. State, 59 Ala. 37 (1877); Gore v. People, 162 Ill. 259, 44 N. E. 500 
(1896). The law on this point in England is still unsettled. Cf. Rex v. White, R. & R. 
509 (1823); Rex v. Flaherty, 2 C. & K. 782 (1847). 

6 For a list of these statutes, see 3 WIGMORE, EVIDENCE, 2 ed., § 2056, n. 10. They 
are in force in about half the jurisdictions in the United States. 

7 Abduction: N. Y. Consort. Law, PENAL, § 71; 1920 OrE. Laws, § 1542; 1913 
S. D. Comp. Laws, § 366; 1904 VA. ANN. CopE, § 3679; 1913 Nes. R. S., § g116. 
Abortion: 1912 S. C. Crm. Cope, § 150; 1917 UTAH Comp. Laws, 8988. Bastardy: 
35 & 36 Vict., c. 65, § 4. Rape on a child under the age of consent: 48 & 49 VIcT., 
c. 65, §§ 2-4; 1892 CANADA Crim. Cope, § 685. Seduction: 1897 ALA. Cong, § 5503; 
1891 Coto. Ann. Srats., § 1325; N. Y. Consort. Law, PENAL, § 2177; 1910 OKLA. 
R. L., 5886; 1913 NEB. R.S., § 8793. This list is illustrative rather than exhaustive. 

8 See 1920 OrE. Laws, § 701, “additional evidence of a different character directed 
to the same point.’ 

® Thomas v. Jones, [1921] 1 K. B. 22. See Recent Cases, p. 675, infra. See 
69 Univ. or Pa. L. Rev. 180 for a view of this case differing somewhat from that 
expressed in this note. 

10 See 35 & 36 VICT., c. 65. 

11 Another circumstance relied upon in the lower court as corroboration was the 
defendant’s demeanor at the trial, but the case came up in such a way that it was 
impossible for the upper court to consider this. 

122 Thomas v. Jones, [1920] 2 K. B. 399. 

13 In the Divisional Court, the evidence was held to be sufficient corroboration by 
Reading, C. J., and Roche, J., Avory, J., dissenting. This was reversed in the Court 
of Appeal by Bankes and Atkin, L.JJ., Scrutton, L.J., dissenting. 
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jury, the rule seems an historical anomaly; “ as does the rule as to con- 
fessions.'> But behind the rule as to accomplice testimony a sound 
public policy may be found. It is clearly dangerous to allow a convic- 
tion on the unsupported testimony of a man of admitted bad character, 
who may be purchasing immunity by making a false accusation. At 
common law, this danger could be obviated by cautions given to the 
jury by the trial judge, and this was the general practice. But under 
the usual American statutes which prevent the judge from commenting 
on the facts, such cautions cannot be given, and a hard and fast rule of 
law is necessary. The same general considerations apply to the fourth 
class of cases. Here in most cases the complainant admits her own bad 
character, and in all cases the charge is one easy to make and hard to 
disprove,!’ one apt to appeal to the sentimentality of juries, and a fertile 
source of blackmail. 

If, then, the policy behind the rule requiring corroborative evidence 
is sound, the rule should be interpreted so as to afford real protection 
from false accusations to persons coming under it. Three questions of 
interpretation are involved; namely, as to the object, the source, and 
the degree of corroborative evidence required. As to the first, the view 
taken by the early English cases '* and by a minority of American juris- 
dictions ® seems unsatisfactory. It is said that any evidence tending 
to support the complainant’s testimony in some material part is suffi- 
cient, even though it fails to connect the defendant with the offense at 
all. A sounder view is taken by the later English cases 7° and by the 
weight of American authority." Under this view, there must be cor- 
roboration as to all the material elements of the offense, including the 
identity of the defendant. This requirement has been embodied in 
several statutes.” 

Secondly, the testimonial source of the corroborative evidence must 
be independent of the witness to be corroborated. The evidence may 
come from the defendant himself, and it has been said that admissions 
may be sufficient, though this is doubtful.” In the principal case, the 





14 See 3 WIGMORE, EVIDENCE, 2 ed., § 2040; 3 STEPHEN, HIsTORY OF THE CRIMINAL 
Law, 245. 

15 See 3 WIGMORE, EVIDENCE, 2 ed., § 2070. 

16 Re Meunier, [1894] 2 Q. B. 415; Cross v. People, 47 Ill. 152 (1868). 

17 See 1 HALE, PLEAS OF THE CROWN, 635. 

18 Rex v. Birkett, R. & R. 252 (1813); Tidd’s Trial, 33 How. St. Tr. 1483 (1820). 

19 State v. Hennessy, 55 Ia. 299, 7 N. W. 641 (1880); Cox v. Commonwealth, 125 
Pa. St. 94, 17 Atl. 227 (18809). 

20 Rex v. Farler, 8 C. & P. 106 (1837); Rex v. Stubbs, 7 Cox C. C. 48 (1855); Rex ». 
Baskerville, [1916] 2 K. B. 658. 

*1 Miller »v. Commonwealth, 78 Ky. 15 (1879); People v. O’Neil, ror N. Y. 251, 
16 N. E. 68 (1888); State v. Lawler, 28 Minn. 276, 9 N. W. 608 (1881). 

% See 1897 ALA. CopE, § 5300; 1887 Ia. Conk, § 7871. 

% Lopez v. State, 34 Tex. 133 (1870). Thus, where there is a statutory require- 
ment of corroboration in prosecutions for rape, immediate complaints of the prosecu- 
trix, while admissible, are not sufficient corroboration. People v. Page, 162 N. Y. 272, 
56 N. E. 750 (1900); State ». Stewart, 52 Wash. 61, 100 Pac. 153 (1909). Nor are 
letters, which no one but the prosecutrix can identify as having been written by the 
defendant, sufficient corroboration. Rogers v. State, ror Ark. 45, 141 S. W. 491 (1911). 

4 State v. Knuse, 24 S. D. 171, 123 N. W. 71 (1909); People v. Cascia, 181 N. Y. 
Supp. 855 (1920). 

*5 See 34 Harv. L. REv. 205. But see 30 YALE L. J. 355. 
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defendant’s failure to answer the complainant’s accusing letter was not 
even an admission,”° and hence could not be corroborative. 

With regard to the third question, the necessary degree of corrobora- 
tion, it is clear that evidence of facts reasonably consistent with either 
innocence or guilt on the part of the defendant is insufficient. Thus 
evidence of opportunity to commit the offense is not corroboration.” 
Hence, in the principal case, the fact that the complainant had been the 
defendant’s housekeeper was properly held insufficient corroboration. 
On the other hand, the corroborative evidence need not be sufficient of 
itself to justify a verdict,?* and circumstantial evidence may be enough.” 
It is submitted that the test of what constitutes corroborative evidence 
may be laid down thus: the evidence offered in corroboration must tend 
to create a reasonable suspicion of the guilt of the particular defendant, 
independent of the complainant’s testimony, although it need not be 
sufficient of itself to support a verdict. On the basis of this test the 
decision in Thomas v. Jones *° seems clearly sound. That the defendant 
called a doctor to attend the complainant, and that he refrained from 
inquiry as to the child’s paternity, are as consistent with benevolence as 
with guilt. That he allowed the woman and her child to remain in his 
house for five weeks can hardly be regarded as creating a reasonable 
suspicion of guilt, independently of the complainant’s story, in the 
absence of any evidence that the complainant had recovered from her 
confinement before the end of that period. 





RECENT CASES 


ApMIRALTY — SALVAGE — VOLUNTARY SERVICE — The libellants were Eng- : 
lish and Belgian soldiers who, in February, 1920, were at Murmansk in Russia 
on their way to jointhe White Army. At that time the Bolshevist forces gained 
control of Murmansk. The plaintiffs escaped by boarding a vessel, which was 
flying the White flag, and,‘ after forcibly resisting Bolshevist attempts at cap- 
ture, took the vessel to a neutral port and surrendered her to her owners. All 
this was done without the assistance and partly against the will of the vessel’s 
crew. The plaintiffs seek salvage. Held, that salvage be awarded. The Lom- 
onosoff, 37 T. L. R. 151 (P. D.). 

It is settled law that services leading to salvage must have been rendered 
voluntarily and not as a matter of duty. The Francis and Eliza, 2 Dods. 115; 
Governor Raffles, 2 Dods. 14. But the plaintiffs in the principal case may well 
be considered volunteers on the ground that what they did far exceeded their 
duty as soldiers. See The Two Friends, 1 C. Rob. 272; The Cargo ex Ulysses, 
13 P. D. 205. A better objection was raised by the defense, namely, that the 
plaintiffs were not volunteers because they were acting to save their own lives. 
The court found that another way of escape was open, but it intimated that 
that was not essential to make the plaintiffs volunteers. However, the case 


26 Wiedeman v. Walpole, [1891] 2 Q. B. 534. 

*7 Burbury v. Jackson, [1917] 1 K. B. 16; State v. Scott, 28 Ore. 331, 42 Pac. t 
(1895). But see Cole v. Manning, 2 Q. B. D. 611 (1877). 

28 Ransone v. Christian, 56 Ga. 351 (1876). 

2° People v. De Nigris, 157 App. Div. 798, 142 N. Y. Supp. 620 (1913). 

80 [1921] 1 K. B. 22. 
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cited to support the latter proposition is inadequate. See Le Jonet, L. R. 3 Ad. 
& Eccles. 556. As to the danger from which the ship was rescued, in view 
of what is known of Bolshevist treatment of captured ships, it is clear that the 
facts warranted an award of salvage. It is not necessary that the ship be 
rescued from the power of a nation acting under the recognized rules of war. 
Talbot _v. Seeman, 1 Cranch, 1; Kennedy v. Ricker, 14 Fed. Cas. No. 7705. 


Bitts AND Notes — DEFENSES — ALTERATION — PART PAYMENT WITH 
KNOWLEDGE OF DEFENSE. — The defendant was maker and payee of a note 
which he indorsed in blank. Subsequent to delivery an alteration was made 
in the date. The plaintiff became the holder of the note but not in due course. 
The defendant with knowledge of the alteration made a part payment thereon. 
In a suit on the instrument defendant tried to set up the defense of alteration. 
Held, that he cannot do so. Green v. Harsh, 86 So. 392 (Ala.) 1920. 

At common law ratification of an alteration is equivalent to original author- 
ization and is binding even if given without consideration. Goodspeed v. Cuiler, 
75 Ill. 534; Humphreys v. Guillow, 13 N. H. 385; Matson v. Jarvis, 133 S. W. 
941. And ratification may be gathered from any words or conduct tending to 
prove its existence. Canon v. Grigsley, 116 Ill. 151; Humphreys v. Guillow, 
supra. The situation in most cases of alteration is not one lending itself to 
ratification. The courts evidently use the term to mean acquiescence or ap- 
proval. On principle it would seem that such subsequent approval should not 
be binding unless it is given for consideration or is instrumental in producing a 
change of position. See 2 WILLISTON, CoNnTRACTS, § 1145; cf. Ford v. Ott, 173 
N. W. 121. Under section 124 of the Negotiable Instruments Law assent to an 
alteration by a party bars him from setting up the plea of alteration. That 
law, however, fails to define what constitutes assent. It is natural therefore to 
find the courts applying the prevailing common-law view on the matter. Thus 
it has been held that assent under the new law is sufficient without considera- 
tion. Holyfield v. Herrington, 84 Kan. 760, 115 Pac. 546. It has also been 
held that payment of interest accruing on an altered instrument with knowl- 
edge of the alteration is enough ground for inferring assent. Farmers’, etc. 
Bank v. Pahvant Valley Land Co., 50 Utah, 35, 165 Pac. 462. And the prin- 
cipal case is in line in holding that the same inference may be drawn from 
part payment made under similar circumstances. 


BILts AND Notes — DEFENSES — FRAUD — RECOVERY BY INDORSEE WITH 
NOTICE OF VALUE OF CONSIDERATION RECEIVED BY MAKER. — The plaintiff, 
as indorsee, sues the defendant, as maker of a promissory note. As a result of 
the payee’s fraud, of which the plaintiff had notice, the defendant received only 
a part of the stipulated consideration. Held, that the plaintiff recover to the 
extent of the value actually received by the defendant. Depres, Bridges & 
Noel v. Galloway, 224 S. W. 998 (Mo. App.). 

It is clear that fraud is ordinarily a defense to a negotiable instrument. 
Mead v. Bunn, 32 N. Y. 275. See NEGOTIABLE INSTRUMENTS Law, §§ 55, 58; 
1909 Mo. REV. Srat.,c. 86, §§ 10025, 10028. But by the law of contracts the 
defrauded person is accountable for the value of the consideration that he 
retains in case he sues the defrauder. Burrill v. Stevens, 73 Me. 395; Ladd v. 
Moore, 3 Sandf. (N. Y.) 589. So it would seem not an unfair extension of the 
law to allow the defrauder a quasi-contractual action for such consideration, 
and hence the payee in the principal case, had he been denied recovery on the 
note, should be entitled to recover the value of the consideration actually 
given. Whether an indorsement of a note amounts to an assignment of the 
debt is left uncertain by the Negotiable Instruments Law. See NEGOTIABLE 
INSTRUMENTS Law, § 30; 1909 Mo. REV. Star., c. 86, § 10001. But one court 
at least has held that it does. Goldman v. Murray, 164 Cal. 419, 129 Pac. 
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462; cf. Leach v. Hill, 106 Iowa, 171, 76 N. W. 667; The Chelmsford, 34 
Fed. 399. Contra, National Market Co. v. Maryland Casualty Co., 100 Wash. 
377, 174 Pac. 479. So it seems possible to say that the indorsement transferred 
to the plaintiff the payee’s quasi-contractual right to recover the value of the 
consideration transferred. See 1 DANIELS, NEGOTIABLE INSTRUMENTS, 5 ed., 
§ 226. Cf. Burrill v. Stevens, supra. Moreover, the case is aided in result by 
the analogy of another section of the Negotiable Instruments Law allowing a 
recovery pro tanto in case of a partial failure of consideration. See NEGo- 
TIABLE INSTRUMENTS Law, § 28; 1909 Mo. REv. Star.,c. 86, § 9999. The 
decision, though not founded on the express provisions of the Negotiable In- 
struments Law, seems therefore to construe that statute wisely. 


CuoseEs In Action — Girts — Paro. Girt oF A DEBT TO TAKE EFFECT IN 
ENJOYMENT ON THE DEATH OF THE Donor. — A woman desired to make a 
gift of $1000 to a grandaughter at the woman’s death. In the presence of the 
girl’s father she orally directed a son, who owed her $1400, to pay $1000 of 
that debt at her death to the granddaughter, unless the girl reached the age 
of eighteen before the creditor’s death, in which case she would pay the girl 
herself. After payment according to these directions the son was sued by his 
mother’s administrator for the debt. Held, that the action be dismissed. 
Dinslage v. Stratman, 180 N. W. 81 (Neb.). 

For a discussion of this case, see NOTES, page 664, supra. 


CONSTITUTIONAL LAw— PoLicE PowER— GAME LAws: POSSESSION OF 
Fish Durtnc CLosep Season. — An Oregon statute prohibited the sale or 
possession, during the closed season of the year, of salmon caught beyond the 
three-mile line outside the Columbia River. Held, that this prohibition is 
constitutional. Union Fishermen’s Co-op. Packing Co. v. Shoemaker, 193 
Pac. 476 (Ore.). 

The case involves two constitutional questions. First, is such a statute a 
valid exercise of the police power? The regulation of game and fish is under the 
police power of the state. See Lawton v. Steele, 152 U. S. 133, 138. And to 
attain the desired end, preservation of the food supply, rights in property may 
be restricted. Commonwealth v. Gilbert, 160 Mass. 157; Magner v. People, 
97 Ill. 320. Secondly, is the statute an unwarranted interference with inter- 
state commerce? At one time it was held that such a prohibition if applied 
to fish caught outside the state would be unconstitutional. In re Davenport, 
102 Fed. 540. See Commonwealth v. Wilkinson, 139 Pa. 298, 305, 21 Atl. 14, 15. 
But finally the opposite view prevailed, the argument being that any other 
rule would make difficult, if not impossible, detection of evasions of the local 
law. State of New York ex rel. Silz v. Hesterberg, 211 U.S. 31 (s. c. 184 N. Y. 
126, 76 N. E. 1032); People v. Lassen, 142 Mich. 597, 106 N. W. 143. See 
14 Harv. L. Rev. 288. The statute in the principal case referred only to 
fish caught in the sea below the Columbia River, and not, for example, to 
fish caught in a river in another state. This statute goes further, illogical as 
this may seem, than previous statutes forbidding possession of fish wherever 
caught. For the prohibition in the previous statutes was a mere incident of the 
enforcement of the law as regards domestic fish, while in this statute there is an 
indirect inhibition of a foreign act to increase the domestic supply. It is 
submitted, however, that the means are reasonable and that the statute may be 


supported by the application of old principles. See Jn re Deininger, 108 Fed. 
623. 


CONSTITUTIONAL LAw— PoLticE POowER— VALIDITY OF STATUTE PRO- 
VIDING FOR DESTRUCTION OF INFECTED TREES TO PROTECT ADJACENT 
OrcHArRDS. — The apple-growers of Virginia were seriously hampered by the 
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plant disease known as “cedar rust.” The legislature accordingly enacted a 
rather elaborate statute authorizing the state entomologist to order the de- 
struction of infected cedar trees adjacent to apple orchards. From the sum- 
mary proceeding and judgment of the entomologist an appeal was allowed. 
In some instances damages were recoverable. A failure to destroy the trees 
as ordered was unlawful. (VA. Acts 1914, p. 49.) Held, that the statute is 
constitutional. Bowman v. Virginia State Entomologist, 105 S. E. 141 (Va.). 
Reasonable regulations to protect the agricultural industry from the ravages 
of pests and infection have often been upheld as within the limits of legitimate 
_police regulation. Los Angeles Co. v. Spencer, 126 Calif. 670, 59 Pac. 202; 
State v. Main, 69 Conn. 123, 37 Atl. 80. And it is no objection that the regu- 
lation entails the destruction of private property. Balch v. Glenn, 85 Kans. 
735, 119 Pac. 67; State Board v. Tanzman, 140 La. 756, 73 So. 854. Undeniably 
the methods adopted by the legislature must be reasonable. And as for this 
particular statute it is submitted that its detailed safeguards and provisions 
are commendable in every respect. To be sure, the legislature might have pro- 
vided for compensation analogous to that given in eminent domain proceed- 
ings. This, however, is a consideration for the legislature alone. As has already 
been indicated, once having established that the destruction of private prop- 
erty in a particular case comes under the scope of the police power, the owner 
can be denied a remedy for the loss sustained. Mugler v. Kansas, 123 U. S. 
623; State Board v. Tanzman, supra. The principal case is clearly right. In- 
deed the case is but another illustration of the numerous futile attacks upon 
legislation clearly valid under the police power. 


CONSTITUTIONAL LAW — POWERS OF THE EXECUTIVE — Martiat Law — 
TRIAL OF CIvILIAN By Mititary Court. — The Governor of Texas, reciting 
that there had been acts of violence and danger of insurrection in Galveston 
and that the city authorities as well as the judge of the city court had failed 
to maintain order, declared the city to be in a state of martial law, suspended the 
city officials, and directed the general commanding the state militia to enforce 
order and to execute the civil law. Pursuant to this order a provost judge 
superseded the judge of the city court. All the other civil justices continued 
to perform their duties. The relator was arrested for overspeeding, tried by 
the provost judge, despite his request for a jury trial, sentenced to pay a fine, 
and committed to jail in default of payment. He now petitions for a writ of 
habeas corpus. Held, that the petition be denied. United States ex. rel. 
McMaster v. Wolters, 268 Fed. 69 (Dist. Ct. S. D. Tex.). 

For a discussion of this case see NOTES, page 659, supra. 


CoNSTITUTIONAL LAW — POWERS OF THE JUDICIARY — ADVISORY OPINIONS 
— OBLIGATION oF Courts TO GIvE SAME. — The Constitution of South Dakota 
empowers the governor to require the opinions of the Supreme Court justices 
upon important questions of law involved in the exercise of his executive powers 
and upon solemn occasions. The governor seeks their opinion as to the con- 
stitutionality of an act authorizing a $250,000 state bond issue. Bonds to the 
amount of $200,000 have already been issued and sold to holders. Held, that 
such opinion shall not be given. In re Opinion of the Judges, 180 N. W. 64 (S. D.). 

The virtues and vices of advisory opinions have heretofore been minutely 
examined. See 3 Harv. L. REv. 228; 10 Harv. L. REv. 50; H. A. Dubuque, 
“The Duty of Judges as Constitutional Advisers,” 24 Am. L. REv. 369. Great 
jurists have found the vices preponderant. See Story, J., in Mass. CONVENTION 
DEBATES (1820), 72; Morton, J., in 2 Mass. CONVENTION DEBATES (1853), 684; 
Greenleaf, ibid. Yet to-day the constitutions of several states provide that the 
governor or the legislature may require of the state supreme court advisory 
opinions on solemn occasions and on questions of law. See Mass. Consr., part 





674 HARVARD LAW REVIEW 


2, c. 3, sec. 2; So. Dax. Const., art. 5, sec. 13; N. H. Const., part 2, sec. 73; 
R. I. Const., art. 10, sec. 3; etc. If in accordance with this constitutional 
right the proper authority requires of a court its opinion, that court must be 
bound to answer. The one asking should be, in right and logic, the proper 
judge of the reasonableness of the demand or the solemnity of the occasion. 
See 26 Harv. L. REv. 655; H. A. Dubuque, “The Duty of Judges as Con- 
stitutional Advisers,” supra, 386. But see In re Penitentiary Com’rs., 19 Colo. 
409, 35 Pac. 915; In the Matter of the North Missouri R. R., 51 Mo. 586; Opinion 
of the Justices, 148 Mass. 623, 21 N. E. 439; Opinion of the Justices, 95 Me. 564, 
51 Atl. 224, contra. Of course, if the request is patently unreasonable, frivol- 
ous, or in excess of the scope of the constitutional provision, the court may 
refuse, for such questions it is not bound to answer. But in the principal case 
the request is reasonable and within the express scope. In refusing to answer, 
the court flies in the face of the state Constitution. That its reasons for refusing 
are the excellent reasons always to be advanced against any court’s giving 
ex parte advice cannot ameliorate the error. The duty of the Supreme Court 
is to observe the constitution as it is framed, not as it should be framed. 


CORPORATIONS — DIRECTORS AND OTHER OFFICERS — KNOWLEDGE OF A 
DIRECTOR AS KNOWLEDGE OF A CORPORATION. — The defendant corporation, 
which held certain stock as pledgee and was about to exercise its power to sell 
to the highest bidder, appointed three directors to find a purchaser. Two 
other directors received a bid from a prospective purchaser and, scheming for 
individual profit, advised him to make a smaller bid. The smaller bid was 
made to the three directors and was accepted by all the directors sitting as a 
board. The plaintiff as assignee of the pledgor sued for the alleged conversion 
of this stock on the ground that the knowledge of the two directors of the 
larger bid was notice to the corporation. Held, that such knowledge is not 
imputed to the corporation. Western Securities Co. v. Silver King Consol. 
Mining Co., 192 Pac. 664 (Utah). 

For a discussion of this case see NOTES, page 656, supra. 


DaMAGES — MEASURE OF DAMAGES — COMPENSATION FOR Loss OF USE 
OF PERSONAL PROPERTY. — Defendant wrongfully detained plaintiff’s road- 
making outfit. Plaintiff sued for its return with damages for the value of its 
use during the period of detention. Defendant requested an instruction that, 
in determining the “use value,” the jury should “. . . limit the same to the 
reasonable value of the use of said outfit . . . devoted to such use as the 
plaintiff had carried on prior to the seizure.” This was refused. Held, that 
re ee should have been given. Montgomery v. Gallas, 225 S. W. 557 

ex.). 

In an actipn of replevin the damages usually allowed are the interest on the 
capital value of the property for the period of wrongful detention. Wadleigh v. 
Buckingham, 80 Wis. 230, 49 N. W. 745; Redmond v. American Mfg. Co., 121 
N. Y. 415, 24 N. E. 924. See 4 SUTHERLAND, DAMAGES, 4 ed., § 1144. But, 
since the purpose of damages is adequate compensation, where the value of 
the use of the property exceeds such interest, it may be substituted therefor. 
Allen v. Fox, 51 N. Y. 562; Forsee v. Zenner, 193 S. W. (Mo.) 975. See WELLS, 
REPLEVIN, 2.ed., §§ 582, 583. The recognized test for ascertaining, with the 
requisite certainty, this “use value” is rental value. Ocala Foundry Works v. 
Lester, 49 Fla. 199, 38 So. 51; MacKenzie v. Steeves, 98 Wash. 17, 167 Pac. 50. 
It cannot be measured by the profits expected from the plaintiff’s anticipated 
use of the property. Walliams v. Wood, 55 Minn. 323, 56 N. W. 1066. See 
Aber v. Bratton, 60 Mich. 357, 362, 27 N. W. 564, 566. The principal case 
proposes a more definite criterion. See 1 SEDGWICK, DAMAGES, 9 ed., § 171 (b). 
It substitutes for the market value of the use the market value of the plaintiff’s 
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past type of use. Though this aims at a closer approximation to actual com- 
pensation it would secure it only on the assumption that the plaintiff’s efficiency 
isa constant. But it seems that the plaintiff should rather be entitled to charge 
the defendant a fair rental for the period of detention. Any clearly conse- 
quential damages arising proximately from the detention should also be re- 
coverable. O’Connor v. Bank of New South Wales, 13 Vict. L. R. 820. See 
Stevens v. Tuite, 104 Mass. 328, 334. 


DAMAGES — MEASURE OF DAMAGES: CONTRACTS — DAMAGES FOR BREACH 
OF A CONTRACT TO FARM ON SHARES. — By contract, the plaintiff was to furnish 
the labor in planting, cultivating, and preparing for market a crop of tobacco; 
the defendant was to furnish the land and materials, and the proceeds of the 
crop were to be divided equally. The defendant refused to allow the plaintiff 
to enter. Suit was brought immediately, before time for planting had arrived. 
ag on the plaintiff cannot recover at this time. Turpin v. Jones, 225 S. W. 
465 (Ky.). 

For a discussion of the principles involved in this case, see NoTEs, page 
662, supra. 


EVIDENCE — CORROBORATIVE EVIDENCE — DEGREE OF CORROBORATION 
REQUIRED. — The complainant brought proceedings under the Bastardy Act 
(35 & 36 Vict., c. 65) to charge the defendant with being the father of her. 
illegitimate child. The act requires that the testimony of the complainant be 
corroborated in order to charge the putative father. It was proved in attempted 
corroboration (1) that the defendant called a doctor to attend the complainant 
when the child was born, (2) that he allowed the complainant and her child to 
remain in his house for five weeks after the birth, (3) that he never inquired as to 
the paternity of the child, (4) that he failed to answer a letter sent him by the 
complainant, charging him with being the father of her child. It also appeared 
that the complainant had been the defendant’s housekeeper for three years. 
Held, that there was no sufficient corroboration of the complainant’s testimony. 
Thomas v. Jones, [1921] 1 K. B. 22 (C. A.). 

For a discussion of the principles involved in this case, see NOTES, page 667, 
supra. 


EVIDENCE — DECLARATIONS CONCERNING INTENTION, FEELINGS OR BopILy 
CONDITIONS — ADMISSIBILITY OF AN UNCOMMUNICATED THREAT IN HOMICIDE 
CasE. — The defendant, on trial for murder, offered evidence of a threat 
against him made by the deceased but uncommunicated to him. Though there 
was great doubt as to which was the aggressor, this evidence was excluded. 
Held, that the exclusion was error. Mott v. State, 86 So. 514 (Miss.). 

Communicated threats are relevant to show that the defendant acted reason- 
ably in defending himself. Uncommunicated threats, which have no logical 
bearing to prove this, are relevant to show that the deceased was the ag- 
gressor when this point is in controversy on an issue of self-defense. Stokes v. 
People, 53 N. Y. 164. Considered as verbal acts such statements are not 
within the hearsay rule. But even if the hearsay rule does cover them, they 
come within the exception which permits such evidence to prove the speaker’s 
state of mind. See Mutual Life Ins. Co. v. Hillman, 145 U.S. 285. Neverthe- 
less danger of improper use and ease of manufacturing this kind of evidence 
have led to limitations on its admissibility. See 1 WicMoRrE, EvpENCE, § 111. 
No jurisdiction admits it where it is clear that the defendant was the aggressor. 
State v. Tolla, 72 N. J. L. 515, 62 Atl. 675. Many jurisdictions require that 
there be great doubt as to which was the aggressor before this evidence will be 
admitted. Johnson v. State, 54 Miss. 430. But the general and correct rule 
seems to be to admit it wherever there is any other evidence of an overt act 
by the deceased, or if there was no eyewitness to the act. Threats not directed 
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against the defendant, and vague, indefinite threats in general are not ad- 
missible. Henson v. State, 120 Ala. 316, 25 So. 23; Carr v.'State, 23 Neb. 740. 
To rebut this evidence, the prosecution may offer testimony of the deceased’s 
peaceful plan. State v. Chaffin, 56 S. C. 431, 33 S. E. 454. 


HusBAND AND WIFE—RIGHTS OF WIFE AGAINST HUSBAND AND His Prop- 
ERTY — WIFE’s Ricut TO SUE HER HUSBAND FoR Torts — AssAuLt. — The 
plaintiff sues her husband for having infected her with venereal disease during 
marital intercourse. Held, that she may recover. Crowell v. Crowell, 105 S. E. 
206 (N. C.). 

At common law the wife could not have maintained this action. See STEw- 
ART, HUSBAND AND WIFE, § 48. It was at first held that the statutes separat- 
ing the personalities of the husband and wife in no way altered the inhibition. 
Thompson v. Thompson, 218 U.S. 611. See 11 Harv. L. REv. 479; 24 Harv. L. 
REV. 403; SALMOND, LAw oF Torts, 5 ed., 76; CooLey, LAw or Torts, 2 ed., 
268. But the modern tendency has been, by liberal construction of such stat- 
utes, to permit her to sue for her husband’s personal tort to her. See 28 Harv. 
L. Rev. 109. The principal case agrees with this sounder tendency. See 
Thompson v. Thompson, 218 U. S. 611, 619 (dissent of Harlan, Holmes, and 
Hughes, JJ.); Fitzpatrick v. Owens, 124 Ark. 167, 186 S. W. 832, 187 S. W. 460; 
Johnson v. Johnson, 201 Ala. 41, 77 So. 335; contra, Schultz v. Christopher, 65 
Wash. 496, 118 Pac. 629. Granting the wife her right to sue, has the husband 
a valid defense in the consent implied from the marital relation? The court 
barely considered this fundamental question. Consent is a recognized defense 
to an action for assault. Reg. v. Wollaston, 12 Cox C. C. 180. Where a syphi- 
litic man had intercourse with a girl ignorant of his disease, it was held that 
her consent was vitiated by his deceiving her. Reg. v. Bennett, 4 F. & F. 
1105; Reg. v. Sinclair, 13 Cox C. C. 28. But it is not a question of fraud, for 
there is in these cases no consent. The married woman consents to the battery 
incident to connubial intercourse, but in no wise to contact with virus, an alien 
element to which her mind never adverted. See J. H. Beale, ‘Consent in 
Criminal Law,” 8 Harv. L. REv. 317, 319. It is a relief to observe that the 
erroneous and disgraceful doctrine of Reg. v. Clarence has not gained place in 
this country. See Reg. v. Clarence, 16 Cox C. C. 511. See 76 Jour. Am. MEp. - 
ASSOC. 249. 


* IntEGAL Contracts — Contracts AGAINst Pustic Poricy — “Knock 
Out” AGREEMENT NOT TO Bip AT GOVERNMENT AUCTION. — The plaintiff 
and defendant met each other at an auction of Government stores. To avoid 
competition they agreed that the defendant alone should bid, and, if he secured 
the goods, they would share the transaction. The goods were knocked down 
to the defendant, who refused to account to the plaintiff. Held, that the con- 
tract was valid. Rawlings v. General Trading Co., 151 L. T. 4 (C. A.). 

It seems settled in England that a “knock out” contract is enforceable. 
Galton v. Emuss, 1 Coll. 243; In re Carew’s Estate, 26 Beav. 187; Heffer v. 
Martyn, 36 L. J. Ch. 372. This is only qualifiedly so in America. See Gibbs v. 
Smith, 115 Mass. 592, 593; see 3 WILLISTON, CoNnTRACTS, § 1663. Where the 
purpose of the contract is that the parties together secure property, all of 
which neither wishes for himself, the contract is valid. Marie v. Garrison, 
83 N. Y. 14; Kearney v. Taylor, 15 How. 494. On the other hand, where, as 
in the principal case, the object is to prevent competition and reduce the price, 
the contract is void. Devine v. Harkness, 117 Ill. 145, 7 N. E. 52; Boyle v. 
Adams, 50 Minn. 255, 52 N. W. 860. The agreement is regarded not only as 
against public policy, but also as fraudulent. See Smith v. Greenlee, 13 N. C. 
126, 128; see Dudley v. Little, 2 Oh. 504, 505. It might still be argued that the 
plaintiff should recover on analogy to the doctrine permitting an action by a 
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principal against an agent who holds the proceeds of an executed unlawful 
enterprise. See Baldwin v. Potter, 46 Vt. 402; Yale Jewelry Co. v. Joyner, 
159 N. C. 644, 75 S. E. 993. Where the contract is actually fraudulent, these 
cases are open to question. See 3 WILLISTON, Contracts, § 1786. At any 
rate, the principle has never been extended to partnerships. McMullen v. 
Hoffman, 174 U. S. 639; Hunter v. Pfeiffer, 108 Ind. 197, 9 N. E. 124. More- 
over, the public policy invalidating the contract would lose all force as a de- 
terrent unless it also prevented a recovery of profits, since from the nature of 
the agreement that is the only way in which either party would ever want it 
enforced. 


JUDGMENTS — EQuITABLE RELIEF — PERJURY A GROUND FOR INJUNCTION. 
— The defendant obtained a judgment in a state court by testifying falsely 
and by feigning paralysis alleged to have resulted from injuries. The plaintiff, 
discovering the fraud and perjury, requested the state courts to vacate the 
judgment, but they declined on procedural grounds. The plaintiff now peti- 
tions the federal court to enjoin the enforcement of the judgment. Held, that 
an injunction will be granted. Chicago, R. J. & P. Ry. Co. v. Callicotte, 267 
Fed. 799. 

Federal and state courts of equity will enjoin the enforcement of a domestic 
or foreign judgment obtained by fraud, in a matter not before the court. For 
example, such a situation arises when a defendant has failed to assert his de- 
fense because of the assurance of the plaintiff that the latter would not prose- 
cute the suit until he notified the defendant. Pearce v. Olney, 20 Conn. 544; 
see Hicu, Injunctions, 4 ed., § 191. The defendant has not had his day in 
court. But courts generally deny injunctive relief when the fraud of the plain- 
tiff either consists in perjured testimony at the trial or relates to issues fully 
argued on their merits. Steen v. March, 132 Cal. 616, 64 Pac. 994; Maryland 
Steel Co. v. Marney, 91 Md. 360, 46 Atl. 1077. In support of their position 
these courts urge that a re-examination of these issues would result in endless 
litigation. Furthermore, the defendant has had a day in court. These are 
valid reasons why equity should proceed with greater hesitation and delibera- 
tion. But once the fraud or perjury is clearly established, injunctive relief 
should follow no less than in the other cases of misrepresentation by the plain- 
tiff. Of course, the defendant must show that he exercised diligence and that 
he has a sufficient defense on the merits. Spokane Co-operative Mining Co. v. 
Pearson, 28 Wash. 118, 68 Pac. 165; Village of Celina v. Eastport Savings Bank, 
68 Fed. 401; Ableman v. Roth, 12 Wis. 81; Davis v. Overseer, 40 N. J. Eq. 156, 
The principal case represents the minority but sound view. 


MINES AND MINERALS — EASEMENTS — RIGHT OF PURCHASER OF COAL 
TO USE UNDERGROUND HAULWAYS FOR REMOVING COAL FROM OTHER LAND.— 
The defendant purchased all the coal under plaintiff’s land, with the right to 
mine and remove the same. After removing part of this coal, he used the 
underground haulways under plaintiffi’s land to haul out coal from other land. 
The plaintiff seeks to have this practice enjoined. Held, that the injunction be 
granted. Clayborn v. Camilla Red Ash Coal Co., 105 S. E. 117 (Va.). 

A grant of minerals gives to the grantee an easement in the grantor’s land 
for all purposes reasonably incident to their removal. Marvin v. Brewster Iron 
Mining Co., 55 N. Y. 538; Northcut v. Church, 135 Tenn. 541, 188 S. W. 220. 
An easement must be restricted to the use for which it is granted. Valley Falls 
Co. v. Dolan, 9 R. I. 489; Crabtree Coal Min. Co. v. Hamby’s Adm’r., 28 Ky. L. 
687,90 S. W. 226. See 2 WASHBURN, REAL Prop., 6 ed., § 1268. Consequently 
if the grantee gets nothing more than such an easement he can be restrained 
from using the underground passages for the removal of other coal. But 
according to many decisions the purchaser of coal acquires not only an ease- 
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ment in the grantor’s land, but a corporeal estate in the walls containing the 
coal and the space occupied by it after its removal, which he can use for any 
purpose. Lillibridge v. Lackawanna Coal Co., 143 Pa. St. 293, 22 Atl. 1035; 
Schobert v. Pittsburg Coal Min. Co., 254 Ill. 474, 98 N. E. 945. Proud v. Bates, 
34 L. J. (Ch.) 406. See 3 Linney, MINES, 3 ed., § 813a. But see Ramsay v. 
Blair, 1 A. C. 701. Obviously this property in the walls and space does not 
continue forever. See Webber v. Vogel, 189 Pa. St. 156, 42 Atl. 4. Ordinarily 
a purchaser of realty to be severed from the soil is not considered as owner of the 
space occupied by that realty after its removal. Nor does a corporeal estate 
in the containing walls seem either a necessary or a reasonable incident to the 
purchase of coal. It seems, therefore, that the court in the present case rightly 
repudiated the doctrine of these cases, and adopted a rule more in conformity 
with legal principles. 


New TrIAL — SUCCESSIVE VERDICTS — SETTING ASIDE SECOND VERDICT 
FOR THE SAME Party AS AGAINST THE WEIGHT OF EVIDENCE. — A verdict for 
the plaintiff was set aside as against the weight of evidence and a new trial 
granted. At the second trial a verdict was again rendered for the plaintiff 
and the defendant again moved for a new trial on the same ground. Held, 
that the motion be denied. Gutman v. Weisbarth, 185 N. Y. Supp. 261. 

It is well settled that when a verdict is manifestly against the weight of 
evidence, it will be set aside and a new trial granted. Wood v. Gunston, Style, 
466; Jones v. Spencer, 77 L. T. R. 536; Carney v. Stringfellow, 73 Fla. 700, 
74 So. 866. See THAYER, PRELIM. TREAT. 208. To justify a new trial it is 
not sufficient that the court merely disagree with the verdict, it being neces- 
sary for the verdict to be so much against the weight of evidence as to be 
unreasonable. Klock Produce Co. v. Diamond Ice & Storage Co., 98 Wash. 676, 
168 Pac. 476. In the absence of statute there is apparently no limit to the 
number of times successive verdicts may be set aside as being against the 
weight of evidence. Gnecco v. Pedersen, 151 N. Y. Supp. 105; Barrett v. 
Lewiston, etc. R. R., 113 Me. 562, 92 Atl. 934; Gross Coal Co. v. Milwaukee, 
170 Wis. 467, 175 N. W. 793. But the fact that two or more juries agree on 
a verdict is naturally strong evidence that the verdict is reasonable. For this 
reason, and in order to prevent litigation from being unduly prolonged, courts 
are reluctant to consider a second verdict for the same party as sufficiently 
against the weight of evidence to justify another submission to a jury. See 
Miller v. Central of Ga. R. R., 16 Ga. App. 855, 87 S. E. 303; Jisley v. Kelley, 
117 Me. 572, 104 Atl. 631. And many states have provided by statute that a 
party can have but one new trial on the ground that the verdict is against the 
weight of evidence. See Van Loon v. St. Joseph R. R. & Power Co. 271 Mo. 
209, 195 S. W. 737. 


PARDON — NECESSITY OF DELIVERY — EFFECT OF HONEST MISREPRE- 
SENTATION. — The warden of the prison in which the petitioner was confined 
notified the governor through mistake that the petitioner’s term would expire 
on November 25, 1920. In fact the term expires in April, 1921. According 
to his custom of pardoning worthy convicts a month before the expiration of 
their sentences, the governor in September, 1920, mailed to the warden a pardon 
for the petitioner, “to take effect on the 25th day of October, 1920.” The gover- 
nor, hearing of his mistake, revoked the pardon before October 25. The peti- 
tioner applies for a writ of habeas corpus. Held, that the writ be denied. Ex 
parte Ray, 193 Pac. 635 (Okla.). 

A pardon is a deed, and delivery is requisite to its operation. See United 
States v. Wilson, 7 Pet. (U. S.) 150, 160. When possession is relinquished, 
whether or not there is a delivery depends on the grantor’s intent. So in the 
principal case there may have been a present constructive delivery to the 
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petitioner, to be operative at once, but to take effect in enjoyment only on 
October 25. See Ex parte Reno, 66 Mo. 266. Or there may have been a present 
delivery in escrow to the warden. In either situation, the pardon, having once 
been delivered, would be irrevocable. Ex parte Powell, 73 Ala. 517; Ex parte 
Reno, supra. But there is a third possibility, that the pardon was sent to the 
warden as the governor’s agent to hold it and deliver it on October 25. See 
Lange v. Cullinan, 205 Ill. 365, 68 N. E. 934. This is a possible view of the 
facts, and supports the court’s decision. Assuming a valid delivery, the ques- 
tion remains whether the pardon would be void for mistake. Fraud, even 
that of a third party, invalidates a pardon. Commonwealth v. Halloway, 44 
Pa. St. 210; State v. Leak, 5 Ind. 359; contra, Knapp v. Thomas, 39 Ohio St. 
377. See 1 BisHop, CRIMINAL Law, 8 ed., §§ 905, 906. An English statute seems 
also to make pardons issued because of honest misrepresentation and mistake 
void. See 27 Epw. 3, st. 1,c. 2. See 4 BLACKSTONE, COMMENTARIES, 400. 
Whether that statute is part of the common law in this country is doubtful. 
See Commonwealth v. Halloway, supra, 219; Knapp v. Thomas, supra, 385. 
But some American cases show a tendency to treat mistake as vitiating, even 
in the absence of statute. See State v. McIntire, 1 Jones (N.C.), 1. But see 
Ex parte Rice, 72 Tex. Cr. R. 587, 162 S. W. 891. Undoubtedly fraud may be 
inferred from the fact of misinformation, if no other facts appear. Rosson v. 
State, 23 Tex. App. 287, 4 S. W. 897. However, it seems unlikely that American 
courts would go so far as to hold a pardon invalid because of mistake caused 
by the honest misrepresentation of a person totally unconnected in interest 
with the prisoner. 


PaROL EVIDENCE RULE — CONSTRUCTION OF DOCUMENTS — SUPPLEMENT- 
ING THE MINvTES oF A City Counci By Paror. — Plaintiff sues the defendant 
city for injuries sustained while attending a horse show on the street. The 
minutes of the council showed an application for permission to use a street for 
a horse show, but showed no action by the council. Parol evidence of such 
action was admitted by the trial court. Held, that this was error. City of Mt. 
Vernon v. Alldridge, 128 N. E. 934 (Ind.). 

In proving the proceedings of public bodies, trustworthiness and certainty 
are best secured by the exclusion of all parol evidence and reliance solely upon 
the record. And when a record is required by statute, many courts exclude 
all parol evidence contradicting or extending it. Dunn v. Cadiz, 140 Ky. 
217, 130 S. W. 1089; Belleville v. Miller, 257 Ill. 244, 100 N. E. 946. Nor is 
parol evidence admissible to vary the plain and clear language of the record. 
Marshall v. Midland Valley R. Co., 96 Kan. 470, 152 Pac. 634; Bailey v. Des 
Moines, 158 Ia. 747, 138 N. W. 853. But parol evidence is admissible to ex- 
plain ambiguous language in the record, in the absence of a statute making 
the record final. Watts v. Levee District, 164 Mo. App. 263, 145 S. W. 129; 
Beatle v. Roberts, 156 Ia. 575, 137 N. W. 1006. And liberal courts admit 
parol evidence to supplement the minutes of public bodies. Gilmer v. School 
District, 41 Okla. 12, 136 Pac. 1086; Horning v. Canby, 188 Pac. (Ore.) 700. 
Contra, Kidson v. Bangor, 99 Me. 139, 58 Atl. 900. Since every addition a 
litigant would urge is substantially a variation, this is going far. Yet when the 
statute merely directs the keeping of a record, rights of third parties should 
not be lost through the negligence of a city clerk. Cf. Chicago R. Co. v. Puinam, 
36 Kan. 121, 12 Pac. 593. Contra, Lebanon Water Co. v. Lebanon, 163 Mo. 254, 
63 S. W. 811. Where the record is obviously incomplete or ambiguous, justice 
would seem to require the use of parol evidence to protect the interests of 
third parties. 


PuBiic OFFICERS — NATURE OF PUBLIC OFFICE — ACTION FOR DISMISSAL 
witHouT CavusE. — The plaintiff contracted to serve five years as superin- 
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tendent of industries in Bengal. He was dismissed without cause. By the 
terms of the contract it was not to be terminated except for misconduct. Held, 
that the plaintiff has no cause of action. Denning v. Secretary of State for 
India in Council, 37 T. L. R. 138 (K. B.). 

It is settled in England that servants of the Crown can be dismissed at 
pleasure. Shenton v. Smith, [1895] A. C. 229; Dunn v. The Queen, [1896] 1 Q. B. 
116. A special contract does not alter this. Hales v. The King, 34 T. L. R. 
589. However, the right can be abrogated by statute. Gould v. Stuart, 
[1896] A. C. 575. In the United States a distinction is taken between public 
officers and public employees. In the absence of special provisions in state 
constitutions the former can be removed at any time. An office is not property. 
Taylor v. Beckham, 178 U. S. 548; Conner v. The Mayor, 5 N. Y. 285; Mial v. 
Ellington, 134 N. C. 131, 46 S. E. 961, overruling Hoke v. Henderson, 4 Dev. 
(N. C.) 1. And designation to office does not create a contract right. Butler 
v. Pennsylvania, 10 How. (U. S.) 402; Jones, Purvis & Co. v. Hobbs, 4 Baxt. 
(Tenn.) 113; see COOLEY, CONSTITUTIONAL LimiTaTIONS, 7 ed., 388. On the 
other hand, a public employee is protected from arbitrary dismissal by the 
contract clause. Hall v. Wisconsin, 103 U.S. 5. There is considerable con- 
fusion as to the distinction in any particular case. See David v. Portland Water 
Committee, 14 Ore. 98, 117; cf. In re Corliss, 11 R. I. 638. All offices must be 
created either by the constitution or the legislature. United States v. Maurice, 
2 Brock. (U. S.) 96; Miller v. Warner, 42 App. Div. 208, 59 N. Y. Supp. 956; 
State v. Spaulding, 102 Ia. 639, 72 N. W. 288. But the converse is not true; 
a legislative act may create a mere employment. Bunn v. People, 45 Ill. 397. 
The criterion mostly stressed is whether the individual performs some govern- 
mental function. See McArdle v. Jersey City, 66 N. J. L. 590, 598, 49 Atl. 1013, 
1016; MECHEM, PUBLIC OFFICERS AND OFFICES, 1 ed., § 4. The scope of such a 
definition has perhaps not always been realized. See Eugene Wambaugh, 
“The Present Scope of Government,” 20 AMER. Bar Ass. REP. 307, 81 AT- 
LANTIC MONTHLY, 120. At any rate, the plaintiff in the principal case would 
probably be considered a public officer, so a like result would be reached in this 
country. 


PuBLic SERVICE COMPANIES — REGULATION OF PUBLIC SERVICE CoM- 
PANIES — POWER OF COMMISSION TO FIx RATES WHEN A STATUTORY MAxtI- 
MUM RATE HAS BEEN HELD CoNnFISCATORY. — The New York Public Service 
Commission “may, by order, fix the maximum price of gas or electricity not 
exceeding that fixed by statute... .” (N.Y.L. 1910, c.480,§ 72.) Thecourts 
having declared the statutory maximum confiscatory as to the defendant, the 
defendant obtained an order from the commission fixing higher rates. The 
plaintiff, a consumer, claimed that the order was void as beyond the power of 
the commission and sought to enjoin the defendant from enforcing those rates. 
Held, that an injunction pendente lite be granted. Morrell v. Brooklyn Borough 
Gas Co., 113 Misc. 65, 184 N. Y. Supp. 651. 

The decisive question in this case is whether the Public Service Commission 
Law confers on the commission a limited power to fix rates for gas or a general 
power with a limitation. See N. Y. L. 1910, c. 480, art. 4. The court takes 
the former interpretation, that the power is only to fix rates less than the 
statutory maximum. See Brooklyn Borough Gas Co. v. Public Service Com- 
mission, 17 State Dept. Rep. (N. Y.) 81, 116. It follows that when all such 
rates are invalid, as where the statutory maximum has been found confiscatory, 
the commission has no power to fix rates at all. This leaves the anomaly of one 
company, freed from all expert administrative supervision, fixing its own rates 
on common-law principles. Higher rates previously fixed by statute or the 
commission are repealed by a statute fixing a lower maximum. See Brooklyn 
Borough Gas Co. v. Public Service Commission, supra, 115, 119; Matter of 
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Brooklyn Borough Gas Co., 18 State Dept. Rep. (N. Y.) 70, 86; contra, Public 
Service Commission v. Brooklyn Borough Gas Co., 104 Misc. 315, 171 N. Y. 
Supp. 937. The dictum in the principal case that the court will fix rates can- 
not be supported. Bronx Gas & Electric Co. v. Public Service Commission, 
108 Misc. 180, 178 N. Y. Supp. 172; see Bronx Gas & Electric Co. v. Public 
Service Commission, 190 App. Div. 13, 20, 180 N. Y. Supp. 38, 44. And the 
ingenious decree of Judge Learned Hand in a similar situation impounding the 
excess above the invalid statutory maximum to be distributed retroactively 
according to the new rate to be fixed by the legislature depends of necessity 
on early legislative action. See Consolidated Gas Co. v. Newton, 267 Fed. 
231, 270. The case commonly relied on by the court as laying down this 
narrow construction dealt with a rate which no court had found confiscatory. 
People ex rel. Municipal Gas Co. v. Public Service Commission, 224 N. Y. 156, 
120 N. E. 132. See Public Service Commission v. Brooklyn Borough Gas Co., 104 
Misc. 315, 328, 171 N. Y. Supp. 937, 944. The more reasonable interpretation 
of the words of the act as fortified by its whole scheme and purpose would 
confer a general power of rate regulation subject to a limitation by statute. 
Then when the limitation is invalid as to any company the commission could 
still fix reasonable rates for that company under its general power. See Bronx 
Gas & Electric Co. v. Public Service Commission, 190 App. Div. 13, 21, 180 
N. Y. Supp. 38, 45; Matter of Brooklyn Borough Gas Co., 18 State Dept. ‘Rep. 
(N. Y.) 70, 83. 


SURETYSHIP — SURETY’S DEFENSES — ALTERATION OF SURETY’S CONTRACT 
BY AMENDING CavUsE oF Action. — The plaintiff sued X and the defendant 
and attached X’s property. X gave a bond for the release of the attachment, 
on which the defendant became surety for the amount of the judgment in case 
plaintiff recovered “in said action.” Plaintiff in fact had no cause of action 
against X but was the agent of the Y company which did. With X’s consent 
the Y company assigned its claim to plaintiff. Defendant consented to the 
assignment “without prejudice to any rights against plaintiff.” Plaintiff re- 
covered judgment and now sues the defendant as surety on hisbond. Held;that 
the defendant is released. Michelin Tire Co. v. Bentel, 193 Pac. 770 (Cal.). 

It is a fundamental proposition that any material variation of a surety’s 
obligation without his consent discharges him. This principle is applicable to 
sureties on a bond given to release an attachment. If the plaintiff discon- 
tinues as to certain defendants while recovering against the others, or if parties 
plaintiff are added or eliminated in such a way as essentially to alter thesurety’s 
liability, he is released. Andre v. Fitzhugh, 18 Mich. 93; Furness v. Read, 63 
Md. 1; Quillen v. Arnold, 12 Nev. 234. And if, as in the principal case, the 
plaintiff substantially amends his cause of action, substituting a good for a 
bad one, the surety’s liability ceases. Cassidy v. Saline Bank, 7 Ind. Terr. 543, 
104 S. W. 829; Wood v. Denny, 7 Gray (Mass.), 540. But if the alteration is 
' merely one of form, such as a correction of a misdescription of claim, the 
obligation of the surety continues binding. Morton v. Shaw, 190 Mass. 554, 
77 N. E. 633; Warren Bros. v. Kendrick & Roberts, 113 Md. 603, 77 Atl. 847. 
Should the sureties consent to the alteration they are not discharged. Hellman 
v. City Trust Co., 111 App. Div. 879, 98 N. Y. Supp. 51; Mundy v. Stevens, 
61 Fed. 77. The fact that the defendant in the principal case assented to the 
amended action “without prejudice to any rights” tends to support the 
court’s finding that the consent bound him only as a party in the original 
suit and did not prevent him from setting up the defense of alteration of his 
suretyship obligation. 


TITLE, OWNERSHIP AND PossEssIoN — CHATTELS — RIGHTS OF ADVERSE 
HOoLpER — BANKRUPTCY. — X bought, in good faith, a stolen automobile, 
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Being insolvent, he transferred it to one of his creditors. Held, that this was 
an act of bankruptcy. In re Schenderlein, 46 Am. B. Rep. 128. 

To constitute an act of bankruptcy under the section of the Act here in- 
volved, the debtor must transfer “property.” See BANKRUPTCY ACT OF 1808, 
§ 3a (2). This is the same expression used in section 70 of the Act in specify- 
ing what is to pass to the trustee. Under this latter section money obtained 
by larceny passes to the trustee. Lord v. Seymour, 85 App. Div. 617, more 
fully reported in 83 N. Y. Supp. 88, aff’d 177 N. Y. 525,69 N.E. 1126. Analo- 
gously, if the bankrupt has property of another in his possession, and is using 
it as his own, it will pass to the trustee, though subject to the rights of the third 
party. In re Beal, Fed. Cas. No. 1156; In re Moses, 1 Fed. 845. The prin- 
cipal case accords with this broad use of the term “property,” and such liber- 
ality is in harmony with the policy of the Act, since disposing of any property 
that would otherwise pass to the trustee should constitute an act of bank- 
ruptcy. But it is here equivalent to a holding that a stolen chattel may be, 
at least for some purposes, the “property” of a bona fide purchaser from the 
thief. There was a period when such holders had large rights, and. when the 
chattel was often spoken of as their property. See Y. B., 30 & 31 Edw. I. 
512-514; Y. B., 8 Edw. III. 10-30. The propriety of such an expression under 
existing conditions has been much discussed. See James Barr Ames, “The 
Disseisin of Chattels,” 3 Harv. L. REv. 23, 313, 337; Percy Bordwell, “ Prop- 
erty in Chattels,” 29 Harv. L. REv. 374; see In re Wellmade Gas Manile Co., 
233 Fed. 250, 252. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — INDUCING SALE 
OF JUDGMENT AS INJURY TO LAWYER CONTRACTUALLY INTERESTED IN REALIZz- 
ING UPON THE JUDGMENT. — The plaintiff, a lawyer, had a contract with his 
client, by which he was to receive one half of all money recovered in a suit con- 
ducted for his client. Judgment was recovered in the suit, and the plaintiff 
brought an action to set aside certain alleged fraudulent conveyances made by 
the judgment debtor to the defendant. The defendant, according to the allega- 
tions, then “maliciously and to annoy and harass the plaintiff, and to deprive 
the plaintiff of the fruits of the litigation,” induced the client to transfer the 
judgment to him. The court below sustained the demurrer to the complaint. 
Held, that the judgment be reversed. Hogue v. Sparks, 225 S. W. 291 (Ark.). 

It is established that one who intentionally and without justification induces 
another to break his contract becomes liable to the person injured by the 
breach. Lumley v. Gye, 2 El. & Bl. 216; Mahoney v. Roberts, 86 Ark. 130, 110 
S. W. 225; Knickerbocker Ice Co. v. Gardner Diary Co., 107 Md. 556, 69 Atl. 405; 
contra, Boulier Bros. v. Macauley, 91 Ky. 135, 15 S. W. 60. A difficulty raised 
by the principal case is whether the act of the defendant, resulting in the pro- 
tection of his own interest, was not justified. But malice in fact, amounting 
to actual spite, was admitted as the motive on demurrer. And it is recognized 
in many cases that an act otherwise unobjectionable may become actionable 
when motivated simply by the desire to injure. Globe & Rutgers Fire Ins. Co. 
v. Firemen’s Fund Ins. Co., 97 Miss. 148, 52 So. 454; Dunshee v. Standard Oil Co., 
152 lowa, 618, 132 N. W. 371; see J. B. Ames, “How Far an Act May be a Tort 
Because of the Wrongful Motive of the Actor,” 18 Harv. L. Rev. 411. The 
objection to such a rule is the difficulty of proving motive. But this difficulty 
is removed when the case arises on demurrer. Moreover there is no social 
interest in protecting an act prompted solely by the desire, not to benefit one’s 
self, but to injure another. Accordingly as the wrongful motive of the de- 
fendant negatived any justification for his act, the case is thus supportable. 
Furthermore, the plaintifi’s claim might be enforceable on the theory that by 
his contract he had acquired in the judgment an equitable interest, which an 
assignment with notice could not destroy. 
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TRIAL — TAKING CASE FROM JuRY— DIRECTING VERDICT ON EVIDENCE 
RAISING A PRESUMPTION SUPPORTING THE BURDEN OF Proor. — A bailor sued 
a bailee for negligently injuring a horse hired to the bailee. He introduced 
evidence that the horse was in good condition when delivered to the bailee and 
was badly injured when returned, and then rested. The bailee offered no 
evidence. A motion by the bailor for a directed verdict was refused. The 
jury returned a verdict for the bailee. Held, that judgment be reversed and 
a new trial granted. Sheriff Street Stables v. Mandel, 185 N. Y. Supp. 83. 

A bailee for hire is liable for an injury to the property hired due to 
ordinary negligence. Buis v. Cook, 60 Mo. 391. See Story, BAILMENTS, 
9 ed., § 399. By the great weight of authority the burden of establish- 
ing negligence rests upon the bailor. Sanford v. Kimball, 106 Me. 355, 76 
Atl. 890; Stone v. Case, 34 Okla. 5, 124 Pac. 960. But where the property 
is delivered to the bailee in a good condition and is returned damaged, 
negligence is presumed, thus placing upon the bailee the burden of producing 
evidence of some other cause of injury. Davis v. Taylor & Son, 92 Neb. 760, 
139 N. W. 687; Jackson v. McDonald, 70 N. J. L. 594, 57 Atl. 126; Lyons v. 
Thomas, 68 N. Y. Supp. 802. See 4 WicMoRE, EVIDENCE, § 2508. It is now 
well settled that a verdict may be directed for the proponent, 7. e. the party - 
having the burden of establishing the issue. North Penn. Railroad v. Com- 
mercial Bank, 123 U. S. 727; Harding v. Roman Catholic Church, 113 App. 
Div. 685, 99 N. Y. Supp. 945, aff’d 188 N. Y. 631, 81 N. E. 1165. See 4 Wic- 
MORE, EVIDENCE, § 2495. Where the proponent’s evidence clearly establishes 
the issue and the opposing party offers no evidence, a directed verdict is proper. 
Rasch v. Bissell, 52 Mich. 455, 18 N. W. 216; Mellon Nat. Bank v. People’s 
Bank, 226 Pa. St. 261, 75 Atl. 363. The rule should be the same where the 
proponent produces evidence raising a presumption sustaining the burden of 
establishing the issue. Cf. Magoffin v. Missouri Pac. Ry. Co., 102 Mo. 540, 
15 S. W. 76. See 6 Harv. L. REv. 125, 129. See 4 WIGMORE, EVIDENCE, 
§ 2495. The court was clearly right in holding that there was error. A new 
trial, however, is an expensive and cumbersome form of relief. The desirable 
way of correcting such an error is by entering a judgment notwithstanding 
the verdict. See Bothwell v. Boston Elevated Railway, 215 Mass. 467, 102 N. E. 
665. Under the New York Cope or Crvit Procepurg, § 1317, however, a 
new trial must be granted unless it is manifest that no possible proof appli- 
cable to the issue would entitle the defeated party to recover. New v. Village 
of New Rochelle, 158 N. Y. 41, 52 N. E. 647. 
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Tue Lire or JosepH Hopcrs Cuoate. By Edward Sandford Martin. New 
York: Charles Scribner’s Sons. 1920. 2 vols. pp. viii-471; vii-—430. 


Biographies are of various kinds. There is the philosophical anecdotal form, 
such as Plutarch’s Lives, at which Montaigne said “I eternally fill,” and con- 
cerning which he observed: “Plutarch had rather we should applaud his 
judgment than commend his knowledge, and had rather leave us an appetite 
to read more than glutted with that we already read.” There is the day-by- 
day chronicle of a faithful admirer, such as that by which James Boswell 
made himself almost more famous than Dr. Johnson. There are the biogra- 
phies written by one who has mastered every detail of the life and time of his 
subject, absorbed himself with increasing ardor in his personality, and then 
given such a picture of the man as to create a living personality whom the 
reader feels he has known and loved (or hated) in actual life. Such is Pro- 
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fessor Bosworth Smith’s Life of Lord Lawrence of India, Wm. Roscoe Thayer’s 
Life of Cavour, or Albert Beveridge’s Life of Marshall. Finally, there is the 
“Life and Letter” type of biography, usually made up shortly after a man’s 
death, under the supervision of his family, by taking such of his letters as they 
consider prudent at the moment to publish, and stringing them together on a 
slender thread of narrative, augmented by extracts from speeches and obituary 
notices or memorials. Such, for example, is the Life and Letters of John Hay 
by Professor Thayer. 

The Life of Joseph H. Choate “‘as gathered chiefly from his letters,” by the 
genial editor of Life, Mr. Edward S. Martin, is of the last mentioned class. In 
his introduction Mr. Martin frankly avows that “the reader will promptly 
discover that this life of Mr. Choate is not so much a biography after the 
manner of Plutarch, as a compilation.” A compilation assuredly it is, with 
very little comment by the compiler. It would have been made more interest- 
ing if Mr. Martin had allowed his charming philosophic mind to play about 
his subject with comment and characterization. At best, the book will be 
classed among the Mémoires pour servir. Probably it is too soon after Mr. 
Choate’s death to expect any satisfactory story of his life, or appraisal of its 
value to his generation or to posterity. Mr. Theron G. Strong, a few weeks 
after Mr. Choate’s death, published a sketch,! — which presents him more as 
his friends and contemporaries at the Bar knew him than a layman could do, 
and which, while superficial, possesses a considerable anecdotal interest. 

Mr. Martin’s labors, at the outset, were made supremely difficult by plac- 
ing, as the introduction to his book, Mr. Choate’s own captivating autobiog- 
raphy, written, as he records, after “a long confinement to my room and bed, 
for the first time in more than eighty years!” Unfortunately, Mr. Choate 
only brought this narrative down to the time of his marriage. It is not sur- 
prising that Mr. Martin, after reading this self-told story of Mr. Choate’s 
ancestry and early life, abandoned any idea of attempting a personal inter- 
pretation of Mr. Choate’s character and achievements, and contented himself 
with the task of selection and compilation from letters, speeches, and contem- 
porary newspaper comments. 

The letters which make up this collection are chiefly domestic in character. 
Many of them are of such purely temporary and personal interest that one 
cannot help regarding them as too trivial and unimportant to be employed 
even as mortar in building a monument to Mr. Choate’s career. This com- 
ment applies to a number of the letters written in the Nineties (Chap. VI; 
see particularly pp. 406, 407, 409, 413, 416, 419, 420, 437, 458), as well as to 
those written from London, while he was Ambassador, to Mrs. Choate and 
Miss Choate. Yet Mr. Martin tells us that while in London “Mr. Choate 
was in constant communication with Secretary Hay. In the season when 
diplomatic business was being transacted, he wrote to him usually with his 
own hand and often at- considerable length, about concerns of government 
and especially about diplomatic negotiations, first with Lord Salisbury and 
afterwards with Lord Landsdowne. The letters copied here,” says Mr. Martin, 
“are on subjects of relatively less diplomatic importance than the main part 
of this correspondence. It should not be inferred from them that the Am- 
bassador’s time and thought were chiefly taken up with social matters, ad- 
dresses and lighter duties. An important mass of correspondence running over 
six years attests the contrary and shows him as a diligent official, skilled and 
practised in the law, and in all researches that are connected with it; devoting 
his talents, his energies, and his acquired knowledge to promoting the causes 
and the interests of the United States.” 





1 “Joseph H. Choate, New Englander, New Yorker, Lawyer, Ambassador.” 
Dodd, Mead & Co., 1917. 
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This “important mass of correspondence,” which Mr. Martin states would 
have exhibited Mr. Choate in the character of a skilled and useful public serv- 
ant, is withheld, and we are permitted only to read the personal letters, 
written, many of them, in haste, at the end of busy days, to wife, daughter, 
or son, telling of luncheons, dinners, or week-end visits to country houses, — 
well enough in themselves, but, showing un héros en pantoufles rather than the 
skilled Ambassador, devoting his accumulated wisdom and lawyer’s ability to 
the service of his country in her international relations. 

The extracts from Mr. Choate’s speeches on various occasions, and the 
tributes paid him by such men as Mr. Balfour, Lord Bryce, and Mr. Root in 
the addresses reproduced in this work, together form a picture of Mr. Choate 
very admirable and very inspiring, but the reader cannot help feeling that a 
more accurate, instructive, and interesting revelation of the value of Mr. 
Choate’s life would have been made had the editor given less of the purely 
domestic and social side, and more concerning Mr. Choate’s really great work 
in the New York State Constitutional Convention of 1894, of his services at 
the Second Hague Peace Conference or before the Behring Sea Arbitration 
Tribunal and something more of his conduct of the important litigation in 
which he was engaged at the Bar, and of his official correspondence while 
Ambassador to London or Delegate to the Hague Conference. 

The foundations of Mr. Choate’s success in life were laid at Harvard College, 
where, as he records in his own narrative, the best and happiest period of his 
life was spent, and at the Harvard Law School, where, while he received 
very little systematic instruction, he formed an intimate acquaintance with 
his great kinsman, Rufus Choate, then at the head of the profession in Massa- 
chusetts, if not in the whole country. Attendance, during this period, upon 
the trials in the Supreme Court of Massachusetts, where Rufus Choate, 
Sidney Bartlett, and Charles G. Loring always were engaged, completed the 
preliminary education of the young man who, in September, 1855, presented 
himself at the office of William M. Evarts, in the city of New York, armed 
with a letter of introduction from Rufus Choate, certifying to his “high repu- 
tation for scholarship and all worth,” and adding: “There is no young man 
whom I love better, or from whom I hope more, or as much, and if you can do 
anything to smooth the way to his first steps the kindness will be most season- 
able and will yield all sorts of good fruits.” This recommendation was more 
than justified by the event, and the prophecy was amply fulfilled. For many 
years the firm of Evarts, Southmayd and Choate stood at the very head of 
the American Bar, — a unique association of lawyers of extraordinary learning, 
skill, and character. oe 

Nature was prodigal in her gifts to Mr. Choate. He had a noble face, 
splendid physique, a sound constitution, a rare capacity for long continued 
labor, an acute mind, and a voice of extraordinary melodiousness. His por- 
trait, reproduced from a daguerreotype taken at the age of seventeen and 
prefaced to the first of these volumes, is enthralling in its manly beauty. 
That despite advancing years he still retained great beauty of feature and 
majesty of form, is demonstrated by the photograph taken at the age of sixty- 
six, given in Volume II. To the very end of his life his voice was musical and 
sonorous — a perfect instrument for his matchless oratorical art. 

To all who enjoyed a friendship or even an acquaintance with Mr. Choate, 
his distinguished success seemed but the normal, the inevitable result of his 
personality, his. character, and his accomplishments. Always he was a hard 
worker. He never relied upon his ready wit and personal charm for his success. 
These qualities contributed in large measure to the results he attained, but 
back of and underlying them were hours of intense application in the study 
of the facts and the law applicable to every task he undertook. It was only 
when he had mastered these that he came into court with an easy, self-con- 
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fident, calm, and humorous manner, which in itself half won his cases. Good 
humor was perhaps Mr. Choate’s most striking and constant characteristic as 
a trial lawyer. He never lost his temper. 

As Mr. Martin says: “He went through life laughing at a foolish world. 
His cases were serious to him, in so much as they involved responsibility. If 
he accepted a trust he was faithful to it. He toiled enormously when labor 
was necessary. When he made fun it was in the interest of his own case and 
his own client; but cases of law, though serious, seemed very seldom to be 
solemn to him.” 

Other lawyers might be solemn, or vexed, or angry, but Mr. Choate’s serene, 
smiling, half-cynical, and imperturbable nature was a rock upon which most 
of his opponents broke or were broken. 

During his active career at the Bar, until his appointment at the age of 
sixty-seven to the post of Ambassador to Great Britain, except during the 
summer vacations, he was almost continuously engaged in the actual trial 
and arguments of cases in court. This left him no time for scholarly research 
in or exposition of the law. He was not a jurist, in the sense that Kent and 
Story and Marshall or Dillon were. He left no legal literary monument to 
preserve the memory of his achievements at the Bar. He did not pay the 
customary debt of a lawyer to his profession by writing a work on any legal 
subject. He was not even an occasional contributor to any law review. 
His memorial in the active life of his chosen vocation must largely be sought 
in the recollections of his contemporaries and the traditions which they have 
preserved and are passing on to the coming generations of lawyers. 

A very remarkable review of Mr. Choate’s activity during his forty years’ 
practice at the Bar, written by William V. Rowe, for years his associate in 
practice, printed as a footnote in Volume II, at page 80, gives a vivid picture 
of the intensity of his labors, the importance and diversity in character of the 
controversies in which his professional skill was enlisted, the recognition of 
his ability on the part of the government of his country and the representa- 
tives of the greatest property interests. He was employed in cases involving 
the whole range of law —from testamentary controversies to questions of 
transportation or concerning patents; from great constitutional questions, 
such as those involved in the income tax case of 1894, to proceedings before 
courts martial or international tribunals. In all and every of these he ex- 
hibited an easy mastery. As his active professional life was drawing to a 
close, on the eve of his appointment as Ambassador to Great Britain he 
answered an interviewer, who inquired of him whether his great successes had 
brought him content and happiness, by saying: “Constant labor is happiness 
and success simply means ability to do more labor, — more deeds far reaching 
in their power and effect. Such success brings as much happiness as the 
world provides.” 

Mr. Choate’s first conspicuous public service was rendered in the citizen’s 
fight against the Tweed ring in 1871. With great courage and signal ability 
he threw himself ardently into that contest, and enjoyed the satisfaction of 
knowing that his services very greatly contributed to driving from power a 
gang of the most unblushing scoundrels that ever secured control of the gov- 
ernment of an American city. He demonstrated the power of the good citizen- 
ship of a community when aroused, organized, and intelligently and fearlessly led. 

In November, 1893, Mr. Choate was elected one of the delegates-at-large 
to the Convention called to revise the Constitution of the State of New York. 
The Convention met at Albany and organized by choosing him as its Presi- 
dent. In his opening speech he said it was “a momentous event when the 
delegates of a State of many millions of people gather together after an in- 
terval of almost fifty years, for the purpose of revising and amending the 
fundamental law of the State.” He showed the conservative character of 
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his mind by declaring that the Convention was not called upon to treat the 
Constitution “with any rude or sacrilegious hands.” The people, he said, 
had become accustomed to its provisions, and the Convention would be false 
to its trust if it “entered upon any attempt to tear asunder this structure 
which, for so many years, has satisfied, in the main, the wants of the people 
of the State of New York.” ? The Convention sat for four months. It thor- 
oughly revised the Constitution. There were many hot debates during the 
period ofits labors. Mr. Choate by his calm, imperturbable good nature poured 
oil on many troubled waters. At times he left the chair and spoke from the 
floor in support of, or opposition to, measures in which he felt too much in- 
terest to remain a mere spectator. In his closing address he thus summed 
up the character of the results achieved: “We have demonstrated that this, 
at least, was a conservative convention, mindful of the value of the experience 
of the past, of the precious value of the institutions which our fathers had 
handed down to us.” * The Constitution thus framed was submitted to the 
people and adopted by a majority of upwards of 115,000 votes. Mr. Choate 
wrote with great satisfaction: ‘My summer’s work has not gone for naught, 
and instead of perishing in the night, it has now become a part of the history 
of the State.” 

Yet only two or three pages of trivial notes are given by Mr. Martin to this 
very great work of Mr. Choate. Not a single one of the speeches made by him 
during the life of the Convention is given: speeches such as those he delivered 
on other formal occasions, in which, as Mr. Root said in his memorial address, 
“he expressed so clearly the underlying spirit and purpose of the American 
Bar, he represented with such cogency and command the Bar at its best of 
real devotion to justice and liberty, that the finest thought and feeling of the 
profession came to follow him and to look to him as a leader, not merely be- 
cause he tried causes more skilfully, or argued them more powerfully than 
others; but also because he put the power and prestige of his great reputation 
in the court room behind the thrust of advocacy for the honor and public 
service of the bar as well.” 

Mr. Choate’s insouciance, his constant humor, his love of “fun,” combined 
to create the impression that he was not profoundly stirred by great passion, 
even when other men were deeply moved to righteous indignation. But in 
the successful proceeding to reverse the court-martial’s judgment against 
Fitz-John Porter, and, above all, in the suit which challenged the constitu- 
tionality of the federal income tax law of 1894, he displayed a fervor of con- 
viction and an intensity of advocacy which dispelled any impression of 
indifference. The conservatism of his nature, which had found expression in 
his addresses before the New York Constitutional Convention, was thoroughly 
aroused at a measure which he regarded as violating the fundamental prin- 
ciples of the federal Constitution and as the first step towards populism. He 
was successful in winning a decision — by a sadly divided court — declaring 
the law to be unconstitutional, thus postponing until the adoption of the 
Sixteenth Amendment, in 1912, the exercise by Congress of the power to im- 
pose a graduated tax upon incomes, without regard to apportionment among 
the states in proportion to population — a power which, however much it 
sometimes may be abused, is now recognized to be essential to enable Congress 
to meet the growing fiscal requirements of the nation in times of peace and, 
above all, in the emergencies of war. 

In May, 1907, two years after his retirement from the Ambassadorship to 
London, he was appointed one of the American delegates — the leading dele- 
gate — to the Second Hague Peace Conference. 





2 Lincoln’s Const. Hist. of N. Y., Vol. III, p. 24. 
8 3 Lincoln, 677. 
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Dr. James Brown Scott, in an article quoted by Mr. Martin, says that at 
the Conference Mr. Choate devoted his energies to the creation of two inter- 
national tribunals for the interpretation and application of principles of law, 
— “the International Court of Prize and the Court of Arbitral Justice. 
Through his timely intervention and conciliatory attitude in the question of 
the prize court, he was able to adjust apparently irreconcilable differences. 
. . . But the Prize Court deals with questions arising out of a state of war. 
It is essential to the ordinary administration of justice between nations that 
an international tribunal exist for the decision of controversies arising in time 
of peace . . . therefore Mr. Choate urged upon the Conference, in season as 
well as out of season, the creation of a truly permanent Court composed of 
judges ‘acting under a sense of judicial responsibility’ to quote the happy 
phraseology of Secretary Root’s instructions.” After much discussion, a proj- 
ect for such a court was agreed upon, with a recommendation that the court 
be established when the Powers had agreed, through diplomatic channels, upon 
a method of appointing the judges. - 

An effort, led by Mr. Choate, to secure a general treaty of Arbitration, pledg- 
ing the nations to submit to arbitration differences of a justiciable nature, was 
less successful. The establishment of an Arbitral Court split upon the rock 
of the mode of selecting judges. Mr. Choate thus describes it in an address 
delivered before the University of Pennsylvania upon the occasion of receiving 
the degree of LL.D. on Washington’s Birthday, 1908: “It was upon this last 
feature that the Conference found itself hopelessly divided — the method 
that had been unanimously adopted for the Court of Appeal in Prize —for a 
graded distribution of the judges by years among the different nations, in 
some proportion to their relative importance, giving to the eight great powers 
each a judge all the time in the prescribed period of twelve years, and the 
others, graded periods for eleven years down to one, as in the case of Panama, 
was now rejected by all the smaller powers, who claimed that as they were 
equal in sovereignty, and had equal votes in the Conference, they must have 
an equal judicial voice in this Court of Arbitration. The greater powers could 
not agree that technical equality of Sovereignty made substantial equality of 
power, and so this knotty question was left for the powers to settle and 
establish the Court as I have no doubt they will do in the quieter atmosphere 
of diplomacy.” 

Twelve years were to elapse and a great world war to intervene before this 
prophecy was realized. The “knotty question” has been solved by Elihu 
Root, the man who, as Secretary of State, drafted the instructions to Mr. 
Choate and his colleagues at the Hague Conference, by utilizing the machinery 
established in the Covenant of the League of Nations, and requiring the selec- 
tion of the judges of the Court of International Justice to be made by the 
unanimous vote of the Council of the League, in which the preponderance of 
the “great powers” is recognized, and the Assembly, in which technical 
Sovereignty is the criterion of action, and every nation, great or small, has the 
same voice. 

On his way home from the Hague Conference, Mr. Choate attended the annual 
dinner given by the Benchers of the Middle Temple, of whom he was one, to 
those of the Inner Temple. None of the honors showered upon Mr. Choate 
during his official life in London had been so highly appreciated by him as his 
election as one of the Benchers of the Middle Temple. His speech, if he de- 
livered one on that occasion, is not given by Mr. Martin, but at a banquet in 
his honor at Lincolns Inn given by the Bench and Bar of England, on April 14, 
1905, he told the audience that “these ancient Inns of Court, and above all, 
Westminster Hall with its far more ancient and historic associations, which 
have been the nurseries and the home of the Common Law for ages, have been 
very near and dear to my countrymen, and especially to the Bar in America.” 
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He expressed the wish “to acknowledge that infinite debt of gratitude that 
we owe, that the whole world owes, to the Bench and Bar of England, who 
have been working out with untiring patience through whole centuries the 
principles of the Common Law which underlie alike the liberties of England 
and of America.” 

These principles he summarized in a paragraph so compact with historical 
truth and philosophical excellence that it should be read, pondered over, 
committed to memory, and taken to heart by every American. ‘That there 
is no such thing as absolute power, that King, lords and commons, President, 
Congress and people, are alike subject to the law, that before its supreme 
majesty all men are equal; that no man can be punished or deprived of his 
dearest, or any of his rights, except by the edict of the law, pronounced by in- 
dependent tribunals who are themselves subject to the law; that every man’s 
house is his castle, and though the winds and the storms may enter it, the 
King and the President cannot. In other words, and the sublime words of the 
great Sydney, that ours, on both sides of the water, is ‘a government of laws 
and not of men.’” 

He pointed out that five of the signers of the Declaration of Independence 
had been bred to the law in the Middle Temple and three of the framers and 
signers of the Constitution of the United States in the same Inn, one of whom 
afterwards was nominated by President Washington to be Chief Justice of the 
United States, and he added, “So you may well imagine with what delight I 
was informed a day or two ago that I had been made a Bencher of the great 
American Inn, the Middle Temple.” 

The principles of the Common Law and the Anglo-Saxon conception of 
liberty under law always were close to Mr. Choate’s heart. 

At the farewell banquet given him by the Lord Mayor of London at the 
Mansion House, he referred to the delightful personal memories he would 
carry away with him. But, he added, “I shall carry away something 
better than that. I shall carry away the highest appreciation of those great 
traits and qualities which make and mark your national life — the reign of 
law absolutely sovereign and supreme in all parts of the land; individual 
liberty carried to its highest perfection, perfected by law and subject to it; 
that splendid and burning patriotism which inspires your young men when 
their country calls to risk life and all they hold dear for her sake. . . . I shall 
carry with me the recollection of that splendid instinct for public life which 
animates and pervades those classes here from whom public duty is expected, 
and the absolute purity of your public life which is the necessary result.” 

With advancing years, Mr. Choate’s fervor of conviction respecting policies 
of government in which he was interested increased. He had outspoken scorn 
for the effort to exempt American Coastwise Shipping from the payment of 
tolls in the Panama Canal. He ridiculed the notion that there could be any 
honest difference of opinion concerning the meaning of the Hay-Pauncefote 
treaty. “If ever two men,” he wrote to the New York Times, “deserved the 
gratitude of their respective nations, and each of the other’s nation, those men 
were John Hay and Lord Pauncefote, perfectly plain, straightforward men 
who believed that it was their part to say what they meant and to mean what 
they said, and to express in perfectly clear English what was in their own 
minds. And when they said that the ships of all nations should have free and 
equal passage through the canal without any discrimination whatsoever, they 
meant just that. They lived and died without ever once suspecting that their 
words were capable of any other meaning than was borne on the face of them.” 

Mr. Choate followed with growing interest and intensity the events of the 
great war. In July, 1915, he wrote to his daughter expressing the wish that 
the President would “end his ‘parlez-vous-ing’ with the Germans and give 
them plainly to understand that unless they give a prompt and favorable 
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answer, our diplomatic relations with them must come to an end.” In Sep- 
tember of that year, on the occasion of the conferring upon him of the honorary 
degree of LL.D. by the University of Toronto, he delivered an address, in the 
course of which he said: ‘‘Is it a fact that a century of united labors on the 
part of all the universities of the world . . . have all been for nothing? Has 
civilization been thrown to the winds? Has liberty been entirely forgotten? 
Has justice ceased to be respected among men? . . . Well, by and by peace 
will come. . . . There is only one thing that can hold civil society together. 
There is only one rule which can hold the nations of the world together in 
peace, and that is the law of good faith, and nobody knows it better than the 
men who are fighting in the trenches on your side and on the other side.” 

He rejoiced greatly when the United States finally declared war against 
Germany. “At last,” he wrote Lord Grey, “Americans at home and abroad 
can hold up their heads with infinite pride.” 

He threw himself unreservedly into the work of organizing the reception 
of the British and French Missions that arranged to visit this country imme- 
diately following the declaration of war. At the reception to the British 
Mission at the New York City Hall on May 11, 1917, he spoke of America’s 
past doubts and hesitations as to how and when to take the right path. “I 
feared at one time,” he said, “that we might enter into it for some selfish 
purpose, for the punishment of aggressions against our individual, national, 
personal rights, for the destruction of American ships or of a few American 
lives, ample ground for war; but we waited wisely, because we were able at 
last to enter into this great contest, this great contest of the whole world, for 
noble and lofty purposes such as never attracted nations before. We are 
entering it under your lead, sir,” — addressing Mr. Balfour — “for the pur- 
pose of the vindication of human rights, for the vindication of free government 
throughout the world, for the establishment by and by — soon, we hope, late, 
it may be — of a peace which shall endure and not a peace which shall be no 
peace at all.” ‘ 

He attended all the functions incident to the reception of the visiting Dele- 
gations — French and English. Never did he appear more splendid nor speak 
with greater vigor than at the farewell banquet to the two Missions at the 
Waldorf-Astoria Hotel on Friday evening, May 11th. He closed his address 
with a cry to the national administration to hasten to the aid of the Allies. 
His last words before he sat down were, “‘And for God’s sake, hurry!” On 
Sunday, May 13th, he attended Divine Service at the Cathedral of St. John 
the Divine, in company with Mr. Balfour, parting with him after the service 
with the words, “‘Remember, we shall meet again to celebrate the Victory.” 
On the evening of the following day he passed_away quietly. Death was 
swallowed up in Victory. 

“Tf at the end of such a life,” said Solon to Croesus, “‘his death be fortunate, 
this, O King, is the truly happy man. . . . Call no man happy ’till you know 
the nature of his death; he is at best but fortunate.” 

Measured by this standard, the life of Joseph H. Choate was indeed a happy 
one. He had not been spared some sorrow. But he had enjoyed an abun- 
dance of prosperity and honor, and he died while his great mental power was 
yet unabated, his capacity to enjoy and give enjoyment and inspiration un- 
diminished. He was recognized as easily the first citizen of America when he 
stepped out of life, 


“Like one that wraps the drapery of his couch 
About him, and lies down to pleasant dreams.” 


GEORGE W. WICKERSHAM. 
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FREEDOM OF SPEECH. By Zechariah Chafee, Jr. New York: Harcourt, 
Brace & Howe. 1920. pp. 431. 


Professor Chafee presents a well-written and thoughtful discussion of a 
difficult and important subject. Those who will disagree with some of his con- 
clusions will admit the thoroughness and fairness of his reasoning and the 
aptness and force of his historical illustrations. As an argument designed to 
secure adherents to views at present unpopular it might with advantage have 
been briefer. ‘Most souls are saved during the first thirty minutes of the ser- 
mon.” But its painstaking fullness constitutes a formidable challenge to those 
who would disagree with the author upon rational and permanent grounds. 

The book is divided into seven chapters, comprising an account of the his- 
torical background of our guaranties of free speech, with discussions of their 
application to opposition to the war with Germany, to legislation against 
sedition and anarchy, to the deportation of radical aliens, to unauthorized 
searches and seizures, to the right of a legislature to exclude duly elected mem- 
bers for political utterances, and to the control of teachers. A separate chapter 
is devoted to United States v. Abrams. The appendices contain useful bibliog- 
raphies, indices, and statutory texts. To the general bibliography might be 
added the searching and candid article by Walter Lippman, ‘“‘What Modern 
Liberty Means,” 124 Atlantic, 616 (November, 1919). 

Professor Chafee’s position regarding the application of the guaranties of 
free speech to opposition to the war with Germany apparently is that it was 
unconstitutional or at least extremely unwise to forbid utterances that fell 
short of direct incitement to resist the draft or to refrain from volunteering, and 
that even such utterances were not properly punishable unless there was a 
clear and present danger of their success. And, furthermore, granting, though 
dubiously, the constitutionality of forbidding utterances falling short of such 
direct incitement, even when intended to produce results that Congress could 
forbid, a “clear and present danger” of such results must exist — meaning 
by this, apparently, more than that they should have a “natural and reason- 
able effect” in producing the results, as judged under the circumstances exist- 
ing or supposed to exist at the time of the utterances. 

The principal reasons for these views are: (1) the difficulty of proving the 
requisite bad intent with certainty, and the consequent likelihood that un- 
popular persons will be erroneously found by excited juries to have bad intents 
on evidence sufficient to sustain the verdict; and (2) the desirability of having 
opinions and statements that might conceivably help the public to form its 
judgments laid before it, regardless of the motives or intentions of the utterers. 
.However strong, prima facie, are these reasons, there is also to be considered 
the grave danger that in time of war ill-disposed persons, by utterances cleverly 
designed to keep just within any objective tests, will actually interfere, in- 
tentionally, with the success of governmental operations. The entire setting 
of modern war, physical and psychological, with its complex military, economic, 
social, and political factors, renders this easy and likely of accomplishment, 
unless dealt with by methods so searching and drastic as to be readily sus- 
ceptible of mistakes and even abuse. In ordinary times the social interest in 
free discussion so plainly outweighs all possible gains from its suppression that 
only somewhat direct incitements to illegal or injurious conduct may be for- 
bidden, but in the emergency of a great war the advantages and disadvan- 
tages of suppression are at least evenly enough balanced to make a decision 
either way within the legitimate bounds of legislative discretion. 

Free speech is not the only or the predominant interest enshrined in our 
constitutions. Life, liberty, and property in ordinary times are also expressly 
and adequately protected. And just as “due process of law” in time of war 
means something different as regards governmental control over life, liberty, 
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and property from its meaning in time of peace, so permissible ‘‘freedom” 
of speech in war time is different from that in peace time. The reasonable 
necessities of the situation qualify the war-time application of all our constitu- 
tional guaranties save a few that are obviously intended to be perfectly precise 
and absolute, and the right to free speech is no exception. Candidly recogniz- 
ing the force of this reasoning in general, Professor Chafee suggests that the 
social interest in free speech as contrasted with the individual interests in other 
constitutional guaranties entitle the former to more consideration. But surely 
liberty and property are protected, not merely for the sake of the individual, 
but also for the social interest in the individual’s freedom to use his faculties 
and acquisitions as he will; and, if there be a difference in the extent of the 
protection to be given social and individual interests, one might well think, 
when Congress and public opinion overwhelmingly acquiesce in the temporary 
subordination of the social interest in somewhat dangerous free speech to the 
social interest of speedily winning the war, 'that this determination by those 
who are most representative of the social interests involved is more entitled 
to respect than a like determination against the strictly individual interests 
of a minority of large property holders, who are overridden by a majority not 
representative of the individual interests affected. The only practical view 
seems to be that, in the emergency of war, all social and individual interests 
may be restricted so far as is reasonably necessary to accomplish the ends of 
the war, and that here, as in other cases, the legislature gets the benefit of the 
doubt in deciding what is reasonable. 

To the suggestion that advantage might be taken of a war with Haiti or 
Liberia to impose the same restrictions on free speech as in the war with Ger- 
many, the obvious answer is that it is not alone a technical state of war but a 
reasonably conceived necessity for the restrictions that justify them. During 
an important war, and for a reasonable period thereafter, while the passions 
engendered are still hot and the disturbances of the economic and social order 
unhealed, the state may lawfully limit the ordinary freedom of speech and of 
transactions, if this can be thought reasonably necessary for the public ,wel- 
fare; but the mere existence of distant or trifling military operations that have 
no sensible effect upon our economic or social fabric would not justify such 
interferences. 

Nor is too much to be made of Mr. Justice Brandeis’s dissenting dictum in 
Schaefer v. United States, 251 U. S. 468, that the probable effect of words is 
properly to be weighed only by ‘“‘men judging in calmness.” The meaning 
that may reasonably be placed upon language and the effects that may 
reasonably be feared to result from it depend largely upon the circumstances 
under which it is uttered, including the states of mind of its hearers and the 
public. One who is repelling assault and battery is not required at his peril to 
judge of the proper limits of self-defense with the detachment of a bystander. 
In appraising the correctness of his decision the court will take into account 
his naturally excited state of mind. He need only decide as well as could 
fairly be expected from the average man under such circumstances of provoca- 
tion and excitement. At least as much latitude must be allowed in estimating 
the probable effect of words in war time. It is doubtless true that, during the 
late war, men of ‘average intelligence and credulity believed there was much 
greater danger from pro-German and treasonable activities than was in sober 
truth the case, but this did not stamp such beliefs as unreasonable, consider- 
ing the emergency and the imperfect information available. If public opinion 
of average intelligence generally shared the belief that certain types of utter- 
ances were reasonably likely substantially to interfere with the effective con- 
duct of the war, it was well within a proper legislative discretion to forbid such 
utterances, and to take the verdict of a jury upon this inference of fact and 
upon the intention of the defendant in making the utterance. The practical 
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certainty that some mistakes and abuses would occur in the administration of 
such a law was to be weighed by Congress against the practical certainty that 
without it a good deal of ill-intentioned and actually mischievous propaganda 
could not be checked by lawful means, and was pretty certain to be dealt with 
by unlawful violence. To the reviewer it seems impossible fairly to say that 
the judgment Congress passed upon this question was in its essential features 
unreasonable, in view of the existing information and temper of the country; 
and, if not, its action was constitutional, unless free speech is subject in time 
of war to qualifications of a markedly different character from those of other 
important constitutional rights. For the latter view there seem to be no 
historical, logical, or practical arguments so conclusive as to remove the matter 
from the proper sphere of legislative discretion. 

Perhaps an undue amount of space has been given to a criticism of the 
author’s views upon a single topic, but Professor Chafee’s argument is so can- 
did and forceful that it seems worth while to sketch with some fullness the 
opposing view. And, in regard to some other topics of the book, where a seri- 
ously reasoned dissent from his position is possible, it rests upon substantially 
similar grounds, 7. e., a belief that he attributes too great a relative value to a 
somewhat dangerous degree of freedom of speech as compared with other war- 
imperiled social interests, and that he underestimates the war-time power for 
ill of the engines of modern publicity in cunning and unscrupulous hands. 
The correctness of such a belief is manifestly not susceptible of demonstration, 
and it is impossible to deny that its foundations may be largely temperamental, 
but so long as it is widely shared the validity of legislation based upon it 
seems fairly clear. See Jacobson v. Massachusetts, 197 U.S. 11, 34-35; Laurel 
Hill Cemetery v. San Francisco, 216 U. S. 358, 364-366. 

It is of course not difficult to find some regrettable errors and excesses in 
both the judicial and the executive administration of the Espionage Acts. 
Professor Chafee very properly points these out. His criticism of much that 
was done by the Department of Justice under the Deportation Act, and by 
the Postoffice Department under its power to exclude from the mails, will be 
generally approved by thoughtful men and women. And of course the expul- 
sion of the Socialist members from the New York Assembly is too vulnerable 
to find defenders among the judicious. 

To the reviewer the greatest value of Professor Chafee’s book lies not in his 
specific conclusions upon controverted topics, but in the admirable manner in 
which he presents the arguments of policy for freer speech than a legislature 
need constitutionally grant in troubled times. Whether such arguments should 
prevail or not is always debatable, but it is a matter of the first importance 
that the legislature should have all that can be said against repression well 
presented before it comes to a decision. From this standpoint the author’s 
views, both as to the substantive and the administrative features of laws limit- 
ing free speech, are worthy of the most careful consideration. And, finally, it 
is a pleasure to bear witness to the fine spirit and temper of the book, its fair- 
ness, its scholarship, its flashes of humor, and (most grateful to the reader) its 
forceful good English. 


James PARKER HALL. 
UNIVERSITY OF CHIcaGo LAW SCHOOL. 





INTERNATIONAL LAW AND THE WorLD War. By James Wilford Garner. In 
two volumes. 8vo. London and New York: Longmans, Green and Com- 
pany. 1920. pp. xviii, 524; xii, 534. 

This is a serviceable book. It is true that at least threé impossibilities 
threaten the author’s path toward perfection. On one side is the impossibility 
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of covering the whole of the facts and literature now known. On the other 
side is the impossibility of covering the facts and the literature to be discovered 
when to the innumerable documents already published and the newspapers of 
the time of the World War are added the more or less confidential reports of 
government officials, discussions by scientific men, reminiscences, and private 
correspondence. The third impossibility is found in the inability of any person, 
whether belligerent or neutral, to treat these problems without bias. The 
author shows in his preface an appreciation of the impossibilities; and he battles 
with them creditably. 

The topics are selected with skill. The footnotes abound in references. The 
discussion is certainly written from the point of view taken by the Allied and 
Associated Powers, and especially by the United States; but there is an obvious 
attempt to present the other side, and as the work progresses this attempt be- 
comes increasingly successful. The result is a book readable at the present 
time and useful permanently as a.starting point for future investigators. 

The nature of the ground covered is best indicated by mentioning a few of 

the many topics. Among the most important are: the force of the Hague Con- 
ventions of 1899 and 1907 in the World War, the force of the Declaration of 
London of 1909, the treatment of enemy diplomatic and consular representa- 
tives, the treatment of enemy aliens as regards liberty and property and access 
to the courts, enemy vessels in belligerent ports, transfer of merchant vessels 
to neutral flags, trade with the enemy, including corporations under enemy 
control and enemy persons in neutral countries, effect of war on contracts and 
partnerships, employment of civilians as shields against attack, devastation of 
enemy territory, submarine mines and war zones, submarine torpedo boats, 
the Lusitania, defensively armed merchant vessels, bombardment of un- 
defended towns, destruction of the University of Louvain and the cathedral 
at Rheims, aerial warfare, bombing hospitals and sinking hospital ships, treat- 
ment of prisoners, military government in Belgium, requisitions and forced 
labor, deportation from occupied territory, the invasion of Belgium and 
Luxemburg, the violation of Chinese territory, the occupation of Greece, 
destruction of neutral merchant vessels, contraband, continuous voyage, the 
German submarine blockade of England, the Anglo-French blockade of Ger- 
many, the system of rationing neutrals, interference with mails and enemies 
on neutral vessels, exportation of arms and munitions to belligerents, loans to 
belligerent governments, internment of belligerent warships in neutral ports, 
taking of prizes into neutral ports, punishment of crimes committed in foreign 
territory or on the high seas, trial of offenders in their absence, and the decision 
of the Peace Conference regarding the trial of the German Emperor. 

That is only a partial list. It is long enough to show the scope of the book, 
and also long enough to protect the author from any suspicion that in selecting 
topics he has omitted those of great difficulty. Any one acquainted with the 
subject can point to omissions; but the same person must recognize that the 
omissions are vastly less important than this impressive list of topics covered. 

The discussion is usually adequate and clear. Now and then, especially 
when dealing with general subjects rather than with those of a narrow nature, 
it omits something which may be obvious to the author but which is not quite 
obvious to the ordinary reader. 

For example, in dealing with the general question whether the Hague Conven- 
tions of 1899 and 1907 were in force throughout the World War, the author leaves 
something to be desired. He explains (§§ 16-18) that throughout the greater 
part of the war the Hague Conventions of 1907 were not in force, the reason 
being that some of the belligerent countries have thus far failed to give ratifica- 
tion or adhesion, and that thus those Conventions were inoperative by reason 
of their own express provisions. Nevertheless, he says (§ 17) that the Hague 

Convention of 1899 containing the regulations respecting the laws and cus- 
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toms of war on land was in force, but he fails to explain that this Convention 
contains a similar clause of suspension and that, as a comparison of the list of 
belligerents with a list of ratifying and adhering powers shows, there were at 
least three small belligerents — San Marino, Liberia, Costa Rica — not parties 
to this earlier Convention (§ 26; and Scott’s Hague Conventions, 230-232). 
Further, he gives no specification showing that this Convention of 1899 was 
actually treated as binding. On the contrary, his facts show that as regards 
the pay of captive officers, the corresponding Convention of 1907 was appealed 
to, and that both the Convention of 1899 and the Convention of 1907 were 
disregarded (§ 335). Is the real truth that the Hague Conventions were not 
binding, and were not believed to be binding, but that they were frequently, 
and almost constantly, cited as mere evidence of sound international doctrine? 

Again, the discussion of the Declaration of London of 1909, concerning the 
laws of naval war, seems to need clarification. The’author perceives, but does 
not emphasize (§§ 20-24), that early in the World War Great Britain and 
France, though they had not ratified the Declaration, professed to adopt such 
of its novel provisions as were favorable to belligerents and simultaneously 
professed to reject such of its novel provisions as were favorable to neutrals, 
and that this mode of dealing with a compromise document was both ques- 
tionable on general principles and contrary to one of the express provisions of 
the document itself. He also states that eventually the Declaration was 
wholly abrogated. What he might have brought out more clearly is that the 
Declaration as Declaration was never binding at all, that the parts of it 
already parts of international law were binding irrespective of this unratified 
Declaration, that the novel parts of it never became binding, and that from a 
recognition of the old parts and an occasional insistence upon the novel parts 
it is a mistake to infer any recognition of the Declaration as Declaration at 
any time. 

On the other hand, when dealing with specific instances, the author usually 
gives such thorough and careful discussion as to deserve nothing but praise. 

For example, when discussing with admirable fullness and fairness the 
German invasion of Belgium (§§ 431-452), he emphasizes a fact often forgotten, 
namely, that at the time of the invasion of Belgium the Hague Convention of 
1907 respecting the rights and duties of neutral powers was binding as “at 
that moment all the belligerents were parties to the Convention, and it was, 
therefore, in accordance with the general participation clause binding upon all 
of them” (§ 448); and further that this Convention covered the case by saying 
in its first article that “the territory of neutral Powers is inviolable,” and in its 
second article that “‘belligerents are forbidden to move troops or convoys of 
either munitions of war or supplies across the territory of a neutral Power.” 

Similarly, throughout the book the thorough presentation of individual in- 
stances discloses details which render the text interesting and valuable. For 
example, the discussion of attacks on hospitals and on hospital ships abounds 
in concrete facts (§§ 314-327). This is important. In dealing with frightful- 
ness, concreteness is of the essence; for otherwise the outrageousness of the 
outrage cannot be appreciated. Regarding one hospital ship mentioned by 
the author — the Glenart Castle (§ 326) — it is now possible to add some pic- 
turesque details from! a spectator, an American naval officer who was skilled 
in international law and thus took professional interest of two sorts. His 
hitherto unpublished account says: 

“A short time ago we passed a hospital ship at night; and she was lit up like 
a Christmas tree — lights all over her, and a huge red cross in red lights, at 
least ten feet high, on each side. We recognized her for a hospital ship at about 
ten miles distance; and around here any ship that shows lights is out of the 
ordinary. Well, we passed her, and one of the men said to me, ‘Gosh, would n’t 
she make a fine target.’ He was right, and she did; for they got her shortly 





696 HARVARD LAW REVIEW 


after, and she sank in four minutes. We found some of the survivors, though 
only a few. They were floating about on little rafts and on boxes. Only one 
had on more than pajamas. He. had an overcoat as well. They had been 
drifting for nearly ten hours in a rough sea and were about done in. We found 
them scattered all over, only one or two to a raft, and each raft thought it 
held the only survivors. It took two hours to get them in, the sea was so 
rough and they were so helpless. Three of our men went overboard after one 
poor cuss who fell off his box just as we got to him. Well, I reckon you can see 
why we don’t want to go home now. That sort of thing must not happen.” 

Such, then, are some of the concrete facts underlying any discussion of in- 
ternational law in the World War. If one looks at the facts alone, one is tempted 
to say that international law was wholly disregarded and that ‘it is now dead. 
That, however, is a too pessimistic view. This book shows clearly that even 
those belligerents who most glaringly.disregarded international law made denials , 
and excuses, and that thus in a way they recognized the existence of interna- 
tional law and the duty of obeying it. That is the reason why the author of 
this book is entitled to close with a somewhat optimistic ‘outlook for the 
future” (§ 595). Indeed, he might have chosen as a proper motto for the title 
page his quotation from Sir Frederick Pollock: ‘‘Law does not cease to exist 
— it is broken or even because for a time it may be broken on a large 
scale. 

EUGENE WAMBAUGH. 
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